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PROCEEDINGS OF THE ADJOURNED MEETING 



OF TUK 



NATIONAL CONGRESS 



ON 



UNIFORM DIVORCE LAWS. 



Philadelphia, Ta., November 13, 1906. 

The National Congress on Uniform Divorce Laws, ])nrsuant to 
adjournment, and in response to the call of the President, re-con- 
vened at Hotel Kellevne-Stratford at 10 o'eloek, A. M., President 
SAMUEL W. PENNYPACKKll, Governor of the Commonwealth 
of Pennsylvania, in the Chair. 



The PRESIDENT: The Congress will now eome to order. The 
])rot»<^edings will be opened with prayer by the Kev. William L. Wor- 
cester, D. D. 

» 

PRAYER BY DR. WORCESTER: 

O God, our Heavenly Father, the author of our being, in whom 
exist in their essence and divine perfection all laws of useful and 
hap])y life, be with us, we pray, and bless our proceedings. En- 
lighten us by Thy Holy Spirit. Enlighten us to perceive that all 
wise and beneficent human law is but the application of the Divine 
law to the n(»eds and conditions of men. Guide, we beseech Thee, 
the deliberations of this body, and grant that they may bear fruit 
in the bles^^jng of many homes. Ann^n. 

(3) 



The PKESrUENT: The Mayor of the city, who was to have been 
with lis and make an address of welcome on behalf of the city of 
Philadelphia, is unfortunately confined to his home by illness; but 
he has sent here to represent him Dr. Coplin, the head of the De- 
partment of Public Health and Charities, who will make that address 
in his behalf. 



ADDRESS OF WEL(X)ME WY DR. W. M. L. COPLIN: 



Mr. President and <i<'nth'meu of this Congress: The number of 
delegates representing this great country of ours should be wel- 
comed by some one better fitted than a delegate from our Mayor. I 
come to you, however, from the sick room, bearing the warmest 
greeting to you all, and the assurance of the Mayor's sincere regret 
at his inability to be with you. A welcome to the city of Phila- 
delphia must, at all times and on all occasions, be little more than 
superfluous. Our history is the history of the greatest republic 
that the world has ever known. Within our walls, which are God's 
oi)en air, there was born all that we know of the elements of human 
freedom exemplified in this great country of ours. Our traditions 
ar(» dear to every American heart, and the Philadelphian who does 
not fe(»l proud of his city w^re worse off than the Roman who ignored 
the glory of his country. Now, to that city, that city of homes, 
which you gentlemen propose to guard, propose to formulate laws 
for the i)roper protection of, that city having a larger number of 
homes than any other city on God's footstool, I offer you, not simply 
on the part of the administration of the city, not simply on the part 
of the Department of Health and Charities, of which I have the 
honor to be the head, but on the part of all the people of the great 
city looking to your deliberations, looking to the results of the 
thought of leading m(*n of the country for a proper solution of this 
most intricate problem — from one and all of these I bring you a 
most h(»arty welcome. 

The citv is now in a part of its beautv. A little earlier vou would 
have seen the Park, you would have seen som(*thing of the public 
squares, probably brighter than they are now. But melancholy 
autumn has d(»cked our woods with garlands of wondrous colors. 
lnde])endence Hall stands as a treasure, beautiful as she will always 
be. Our buildings, our great l^niv(*rsity, our schools, our eleemosy- 
nary institutions, all of them <n»ditable, I think, are all of them 
open to your investigation, for your study. If my Department or 
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any other Department of the city may aid anything, may co-operate 
in any way, you have but to call upon us. 

In this €ity, in this staid, dignified, quiet, reserved Phihidelphia, 
we have always w^elcomed conventions, conferences, legislative 
bodies, considering the great sociological problems of our race. If 
you may accomplish something for the good of the race in propor- 
tion to that of preceding Congresses — the Congress of the* United 
States which met in this city, the congressc^s of medicini* that have 
met in this citj^, the great congresses of the other h arned profes- 
sions, medicine and law, if from this room, from this meeting, you, 
gentlemen, can send forth helpful words and helpful action to the 
people who are looking to you, not only from our city but from our 
country, you will leave behind something to enhance the greatness of 
Philadelphia, and something to endear you to the city. 

And now, gentlemen, again, on the part of his Honor, the Mayor, 
on the part of the city of Philadelphia, I offer you its freedom. I 
offer you its welcome, always sincere and always heartfelt, and I 
bid you God speed in the noble work that you are doing. 

The PRESIDENT: Indies and Gentlemen: The pleasing address 
which has just been made by Dr. Coplin leaves very little for me 
to do in this direction, and I need detain you but a few minutes. It 
is a great pleasure to me, as the Chief Executive of the Common- 
wealth, on its behalf to give you greeting, and to welcome you to 
its chief citv. You have come from all over the United States to 
the classic ground of America; and I hope that in addition to the 
important duties which you will i>erform you will have a pleasant 
and agreeable relaxation. While you are here you want to go to 
Independence Hall. That, I have no doubt, some of you have 
already done. In addition to going to Independence Hall, if you 
have the time, you ought to make a visit to Valley Forge, which is 
within easy reach of the city, and to see there the Park which has 
been established by the Commonwealth of Pennsylvania, where it 
has purchased some four hundred acres, including the intrendh- 
ments; and when you have done these two things you will depart 
with a proper idea of the surroundings which ymi can meet here 

You have assembled to perform a most important duty. Those 
who look upon the subject of divorce from the point of view alone 
of its effect upon the parties that have been so divorced take a 
very narrow view of what it means. The effect is upon the whole 
community. Every man and woman who enters into the relation of 
marriage, when he or she sees the facility with which divorces are 
obtain(»d, while the promise is made to live together richer or poorer, 
for better or for worse, nevertheless knows in his or her mind that 
if the husband becomes poorer or the wife becomes worse, here is 
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an easy opportunity afforded for escape. And we all know that 
when the mind is turned in a certain direction, it is so easy for the 
steps to follow in that pathway. You have approached the subject 
not in any narrow way, but with a prompt and with a liberal spirit. 
You have not undertaken the impossible. What you have 
endeavored to do is to establish over the United States* in so 
far as you may be able to do it, a uniformity of treatment of the 
subject; and if you can accomplish it, you will have done a work of 
the utmost utility and benefit to mankind. In your labors and de- 
liberations at Washington you met the general approval of the com- 
munity. Much more than that, you come here to-day with a certain 
assurance from your presence and from the approval with which 
you have met, of the final success of your efforts. In that Congress, 
after having deliberated over the subject and reached your conclu- 
sions, you appointed a Committee to put into definite shape your 
thought. That Committee is now ready to report, and their con- 
clusions you will have before you for your consideration. I need do 
nothing more therefore than to present the subject to you and go 
ahead with the proceedings of the Congress. 

The Secretary will call the roll. 

The Secretary thereupon called the roll, and the following dele- 
gates responded: 

(For the purpose of convenience, the names of all the delegates 
who attended this meeting are here given, wh(»ther they responded 
to this roll call, or arrived later): 

Colorado: 

Hon. James D. Husted. 

Connecticut: 

Hon. Talcott H. Russell. 
Hon. Walter E. Coe. 

Delaware: 

Hon. Benjamin H. Nields. 
Hon. Robert 11. Richards. 
Hon. Preston Lea, Governor. 

District of Columbia: 

Hon. Aldis B. Browne. 

Illinois: 

Hon. John C. Richberg. 



Maine: 

Hon. Charles F. Libby. 
lion. Hannibal E. Hamlin. 

Massachusetts: 

Rev. Dr. Samuel W. Dike. 
Dean James Barr Ames. 

Michigan: 

Rev. Caroline Bartlett Crane. 
Hon. Adolph Sloman. 

Minnesota: 

Rev. A. J. D. Hanpt. 

Missouri : 

Hon. Seneca N. Taylor. 
Hon. Percy Werner. 

New Jersey: 

Rev. Dr. fienry Collin Minton. 
Vice-Chancellor John R. Emery. 

New Mexico: 

Hon. Francis Tracy Tobin. 

New York: 

Hon. Charles ThaddcHis Terrv. 

North Carolina: 

Hon. F. H. Busbee. 

North Dakota: 

Bishop John Shanley. 

Ohio: 

Hon. Frank H. Kerr. 

Pennsylvania : 

Hon. C. La Rue Munson. 

Hon. Walter George Smith. 

Hon. William U. Staake. 

Hon. Samuel W. Pennypacker, Governor 

Rhode Island : 

Hon. Amasa M. Eaton. 
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South Dakota : 

H. K. Warren, M. I). 

Utah: 

Mrs. Rachel Siegel. 

Wisconsin: 

Hon. Ernest Merton. 

The PRESIDENT: The Secretary has certain announcements to 
make. 

JUDGE WILLIAM H. STAAKE, Secretary: From the responses 
I have had, I think there will be 28 States represented at this meet- 
ing of the Congress. 

I desire to make several announcements; lirst of all, on behalf 
of the members of the New Century Club, I have the following in- 
vitation : 

"November 9, 1906. 
"Hon. W. H. Staake, Secy. : 

"The New Century Club extends to the Women Delegates and to 
the wives and daughters of Delegates to the Divorce Congress the 
privileges of this Club House,<124 South 12th Street, during their 
stay in the City, and also a special invitation to be present at a 
Club meeting on Wednesday afternoon, November 14th, at three 
o'clock, when Profe&or S. H. Clark, of the University of Chicago, 
will give an address on the "Spirit of Literature." Tea will be 
served from four to five. 

EMMA BLAKISTON, 

President." 

I also have an invitation to the members of the Congress from 
the Law Association of Philadelphia, as follows: 



"Philadelphia, Oct. 15th, 1906. 

"Hon. William H. Staake, Court of Common Pleas No. 5, City Hall, 

Philadelphia : 

'Ttfy Dear Sir: At a meeting of the Library Committtee of the Law 
Association held on Saturday last, the following resolution was 
passed, of which I was directed by the Committee to send you a copy: 
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"Resolved, That the members of 'The Divorce Con- 
gress/ about to meet in Philadelphia on Nov. 13th, and 
their friends accompanying them, are invited to use 
the books of the Association in the Library Room 600, 
City Hall, during their stay in the City; and that Hon. 
Wm. Staake is requested to convey this invitation to 
the 'Divorce Congress.' 

Yours respectfully, 

THOMAS S. GATES, 

Secretary." 

I desire to say that the Law Library is very well worth a visit. 
There is a very valuable collection of books, and a valuable collec- 
tion of portraits. Among others, there is the portrait of Chief 
Justice Marshall that many of you are familiar with, which has 
been copied and sent all over the nation. The original picture is 
in our Law Library, a treasure belonging to our Law Association. 
The rooms of the Association are No. 600, situated on the north 
corridor of the City Hall. 

I also have an invitation on behalf of the Trustees of the Univer- 
sity of Pennsylvania and the Faculty of the Law Depar.tment, as 
follows : 

"Dear Sir: The Trustees of the University and the Faculty of the 
Law Department desire to extend thro^ugh you to the delegates to 
the Divorce Congress, meeting on November 13th at the Bellevue- 
Stratford, a very cordial invitation to inspect the Law School 
Building, and to use the Biddle Law Library during their stay in 
the City. 

Very truly yours, 

W. DRAPER LEWIS, 
Dean of the Law. Dept. 

"Hon. William H. Staake, Sec. Divorce Congress, Court of Com- 
mon Pleas, City Hall, Phila." 

In connection with this invitation, I would say that in a room in 
the Law School Building is a valuable collection of historical data 
belonging to the Pennsylvania Bar Association. Some of you who 
are familiar with the reports of that Association may have noted 
the catalogue in the annual re])orts of the material in the way of 
portraits and of raanuscri])ts of one kind or another that are there. 
The Pennsylvania Bar Association takes considerable prid(» in its 
]»osH(»s«ions, which are housed in the Law School Building. 

And I have an invitation from the Secretary of the Committee on 
Legal Biography of the Pennsylvania Bar Association inviting you 
to inspect this collection, as follows: 
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"November 12, 1906. 



"My Dear Judge: Please extend an invitation to the members of 
your Divorce Congress Committee to visit the room of the Pa. Bar- 
Association's historical collection in the Law School Building of 
the University of Pennsylvania, Cor. 34th and Chestnut Sis. 

"Take 43rd and Chester Ave. cars on Walnut going west, get off 
at 34th and Chestnut, Room open from 10 to 5. 

Yours truly, 

T. ELLIOTT PATTERSON. 

"Hon. William H. Staake." 

In addition, I aip directed by the President and Board of Gov- 
ernors of the Lawyers' Club, of Philadelphia, having its Club House 
in the immediate neighborhood, namely, 1507 Walnut street, to ex- 
tend to one and all of the delegates a very cordial invitation to 
make use of the Club House during their stay here; all the privileges 
of membership of the Club having been formally extended to you 
by resolution of the Board of Governors; and the Club would be very 
glad, indeed, to extend its hospitality and courtesies to the members 
of this Association. 

I would further announce that there are on the platform bound 
copies of the proceedings of the Divorce Congress at Washington, 
for distribution, together with copies of the statute as finally 
amended, and as it will be presented to-day; also copies of the 
additional statutes which were approved by the Committee on Reso- 
lutions, some copies of the Act of Assembly of the Commonwealth 
of Pennsylvania, to which this Congress owes its origin, which some 
of you might like to have as a part of the history of this Congress. 
There is also a list of the Committees and slip copies of the resolu- 
tions adopted by this Congress at Washington; and also copies of 
the rules of order. 

By vote of the Congress at Washington, the Territories were in- 
vited to send delegates to this Congress. At the time the rules of 
order were adopted the territories had not been included. Their 
delegates had a voice, but no vote in the Congress. That was after- 
wards amended by a special vote of the Congress at Washington, 
giving the delegates from the Territories the right to vote. 

I would further announce the receipt of a number of letters from 
delegates who are unable to attend. 

The PRESIDENT: Has the Committee on Ci-edentials any report 
to make? 

WALTER E. COE, Chairman: I have the honor to submit the 
following report from your Committee on Credentials: 
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"Philadelphia, Pa., Nov. 13th, 1906. 

To the Congress on Uniform Divorce Law: 

Your Committee on Credentials begs leave to report that since the 
last meeting of this Congress at Washington, February 20th, last, 
the following delegates have been duly accredited to this Con- 
gress, and are entitled to seats and votes therein. 

Colorado: 

Hon. James D. Hui^ted, Denver, Colorado, is to be added to the 
delegates from this State. 

Michigan: 

Hon. Adolph Sloinan, Detroit, is to be added to the delegates 
from this State. 

Missouri: 

Hon. Percy Werner, St. Louis, is to be added to the delegates from 
this State. 

Respectfully submitted, 

WALTER E, COE, 
for Committee on Credentials." 

The PRESIDENT: You have heard the report of the Committee; 
what action shall be taken upon it? 

CHARLES F. LIBBY, Maine: I move that the report be accepted. 
Duly seconded and agreed to. 

The SECRETARY: I would state that I have received from Dr. 
Roberts, the Secretary of the Inter-Church Conference on Marriage 
and Divorce a list of representatives of that body who have been 
delegated to attend the sessions of the Congress. It may be re- 
membered that at Washington, by a vote of the Congress, we 
formally received a delegation from the Inter-Church Conference, 
and that the representatives of that ('ongress were accorded a voice 
in our proceedings, and requested to be seated with us. The list 
is as follows: 

Rt. Rev. W. C. Doane, D. I)., Chairman, Bishop Protestant Epis- 
copal Church. 

Rev. W. H. Roberts, D. D., Secretary, Presbyterian Church, IT. 
S. A. 

Rev. E. P. Johnson, D. D., R<»formed Church in America. 

Rev. Charles A. Dickey, I). D., Presbyterian Church, IJ. S. A. 

Rev. James I. Good, D. D., Reformed Church, IT. S. A. 

Rev. A. W. Wilson, D. I)., Bishop Methodist Episcopal Church. 

Rev. E. H. Delk, D. D., Evangelical Lutheran Church. 
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Rev. J. C. Scouller, D. D., United Presbyterian Church. 
Rev. T. P. Stevenson, I). D., Reformed Presbyterian Church. 
Rev. William L. Worcester, Church of the New Jerusalem. 
Rev. Henry G. Weston, D. D., Baptist Churches. 
Rev. S. W. Dike, LL. D., Congregational Church. 
Rev. Edward G. Andrews, D. D., Bishop Methodist Ejiiscopal 
Church. 

Rev. R. W. Jopling, Presbyterian Church, South. 
John E. Parsons, Esq., Presbyterian Church, IT. S. A. 
Francis L. Stetson, Esq., Protestant Episcopal Church. 
Hon. P. S. Grosscup, Evangelical Lutheran Church. 
Hon. Wm. M. Lanning, Presbyterian Church, U. S. A. 

The PRESIDENT: Is there any wish that the former invitation to 
the delegates from the Inter-Church Conference be renewed? 

SENECA N. TAYLOR, Missouri: I move that the invitation be 
renewed, and that the delegates named be requested to take seats 
with us, and take part in our deliberations. 

Duly seconded by Rev. Dr. Haupt of Minnesota, and unanimously 
carried. 

The SECRETARY: I would suggest that in view of the fact that 
the proceedings of the Congress at Washington are in print, some 
member make a formal motion that the reading of any minutes of 
such proceedings be dispensed with at this session. 

AMASA M. EATON, Rhode Island: I move that the reading of 
the minutes be dispensed with. 
Duly seconded, and carried. 

The PRESIDENT: Has the Secretary any other announcement to 
make? 

The SECRETARY: I regret to be obliged to pi^form the duty 
of announcing that since the organization and meeting of thi« 
Congress at Washington, February 19 to 22, 1906, the Congress has 
lost three of its delegates, who were present at that time: Hon. R. 
W. Miller, of Kentucky, Hon. Joseph W. Fellows, Chairman of the 
delegates from New Hampshire, and Hon. Walter S. Logan, Chair- 
man of the delegates from New York, have entered into their eternal 
rest. 

I move you that the Secretary be authorized to note ui>on the 
minutes of the procec^dipgs of this Congress the deaths of these 
delegates, and our sense of the loss which the Congress and their 
respective commonwealths have thereby sustained. 
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REV, DR. A. J. D. HAUPT, Minnesota: I second the Secretary's 
motion. 

Unanimously adopted. 

The SECRETARY: These are the only deaths that have been com- 
municated to the Secretary; if there have been any others, they 
should be reported as early as possible. 

The PRESIDENT: Is the Committee on Resolutions ready to 
report? 

WALTER GEORGE SMITH, Chairman, Pennsylvania: On behalf 
of the Committee on Resolutions, I have the honor to submit the 
following report: 

REPORT OF THE COMMITTEE ON RESOLUTIONS. 

To the Congress on Uniform Divorce Laws: 

The Committee on Resolutions respectfully reports: 
At the meeting of the Congress, held on February 22nd, 1906, 
in the city of Washington, on motion of John C. Richberg, of Illinois, 
the following resolutions were adopted: 

Resolved 1. That the resolutions adopted by this Congress on the 
subject of divorce be i*eferred to the Committee on Resolutions, 
with instructions to embody them in a statute to be submitted even- 
tually as a uniform statute on the law of divorce to" all of the states. 

2. That when this duty shall have been performed, the Chairman 
of the Committee shall communicate the fact to the Governor of 
Pennsylvania, the President of this Congress, with the request 
that he call the Congress together to consider the proposed statute. 

3. That copies of the proposed statute be printed and distributed 
to each delegate to this Congress at least thirty days before the 
date set for its re-convening, as herein provided for, 

4. That the resolutions adopted by this Congress, on the subject 
of divorce, be printed, without delay, and distributed to each dele- 
gate to the Congress, and the delegates be requested to bring these 
resolutions to the attention of the Governors of the different states 
and territories of the United States, that they may be submitted to 
the legislatures, and to the Commissioners of the District of Colum- 
bia, and that copies be sent to the President of the United States 
for such action as he may deem proper. (Proceedings of the Con- 
gvess, p. 199.) 

In pursuance of these resolutions, the Committee caused printed 
copies of the various resolutions on the siibject of divorce to be sent 
to the Governors of the different states and territories, to the Com- 
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missioners of the District of Columbia and to the President of the 
United States. 

The personnel of the Committee was changed by the addition of 
the President, Vice Presidents and Secretary of the Congress (Pro- 
ceedings of Congress, p. 209), and by the appointment of John C. 
Bichberg, of Illinois, and Seneca N, Taylor, of Missouri, in the places 
of Judge J. F. Ailshie, of Idaho, and Hon. J. N. Gillett, of California, 
the last named gentlemen not having been able to attend the meet- 
ings of the Committee. 

In accordance with its instructions, the Committee drafted a form 
of statute embodying the principles formulated by the Congress on 
the subject of annulment of marriage and divorce, and communicated 
the fact to the President of the Congress, with the request that he 
call the Congress together to consider it. The President, thereupon, 
called this meeting of the Congress. A printed copy of the pro- 
posed statute was mailed to each member thirty days prior to the 
date fixed for the meeting. 

At a meeting of the Committee held on the 10th inst. to consider 
any suggestions relating to the proposed statute, it was decided that 
the draft should be changed in certain particulars, so as to improve 
the phraseology, but no changes were made in any matter of sub- 
stance from the copy as sent to each member of the Congress, except- 
ing by striking out that portion of Section 3, subsection d, which 
provided that "such indignities to the person, threats and acts of 
abuse, as to render the condition of the other party intolerable 
and life burdensome, and to force such party to separate from the 
other and to live apart" should be a cause for absolute divorce. The 
Committee, on final consideration, were of opinion that this cause, 
though recognized in some states, was not contemplated by the reso- 
lution of the Congress enumerating the causes wiiich in its judgment 
should not be increased. The Committee felt warranted, however, 
in retaining this as a cause of divorce a mensa. 

The Committee also decided to strike out Section 10 of Article 
VII, which provided for methods of personal service and service by 
publication, believing that it would lead to confusion and defeat 
the purpose of obtaining uniformity of the proposed statute, should 
attempts be made to regulate the practice of the different states, 
other than to require substantial conformity with sections 7, 8, 9 
and 10, providing for the manner in which jurisdiction should be 
obtained. Copies of the revised statute will be distributed to the 
members of the Congress as it has been finally agreed upon, and is 
submitted herewith. 

The Committee has prepared, and submits also as a part of this 
report, separate statutes prepared in accordance with the resolution 
(Proceedings, p. 222) of Mr. Pollard, of Virginia, providing for the 
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annual collection of statistics on the subject of marriage and of 
divorce. The various statistics required by these latter Acts are 
the same as are now being collected by the United States Govern- 
ment in pursuance of an Act of Congress. 

The Committee submits an Act prohibiting solicitation in divorce 
cases and prescribing penalties therefor. 

It will be observed that the act relating to Annulment of Marriage 
and Divorce, while complete in its enumeration of causes for Annul- 
ment, for Divorce from the Bonds of Matrimony, and for Divorce 
from Bed and Board, and in its general provisions relating to the 
legitimacy of children, and 'the effect of Foreign Decrees, deals only 
with such matters relating to practice and procedure as are neces- 
sary to embody the resolutions of the Congress. In the first draft 
of the proposed statute submitted by the sub-committee to the gen- 
eral Committee at a meeting held in St. Paul, Minnesota, on Sep- 
tember 1, 1906, complete and elaborate provisions were inserted to 
cover all questions relating to 'these important subjects, but after 
careful consideration, the Committee decided that it would not be 
practicable to secure the passage of an uniform statute if these pro- 
visions were retained, by reason of the probable disinclination of 
many of the states to change the existing laws governing procedure. 
It was deemed unimportant that there should be uniformity on this 
subject, if the general principles adopted by the Congress were made 
effective in the different jurisdictions. 

The Congress, while expressing a desire that the causes for divorce 
enumerated in its resolutions should be decreased rather than in- 
creased, recognizes the varying opinions of the different communities 
represented in the State I^egiBlatures as existing facts, and leaves to 
each state to decide what these causes shall be; the causes enumer- 
ated in the resolutions and the statute are now the law in forty states 
of the Union. AVhile it is too much to hope in the present state of 
public opinion that causes will be materially decreased in many of 
the States, it is believed that the principle that no state should 
extend its jurisdiction beyond cases where one of its own residents 
is a party, will be universally recognized. If this principle is carried 
out with the restrictions relating to service proyided by the statyte, 
a prolific cause of scandal and injustice will be removed. Probably 
the most difficult problem that the Committee has attempted to 
solve is the effect to be given to foreign decrees. It found the recog- 
nition of the principle of comity too firmly imbedded in the juris- 
prudence of nearly all of the states to be ignored, and it was neces- 
sary to recognize the American principle of separate domicil of 
the wife for purposes of divorce as too firmly established to be dis- 
turbed. Under these circumstances, it decided to draft the general 
provision covered by Sections 7 to 10 of the Act conferring juris- 
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diction, and then to require that full faith and credit be given to all 
foreign decrees where jurisdiction was obtained substantially in con- 
formity with them. The adoption of this Act will tend to abate the 
scandal of migratory divorces, it will fix the status of all divorced 
persons on the same plane in all of the States, and will introduce 
such changes in the administration of the divorce laws as will reduce 
to a minimum the opportunities for fraud and collusion. 

Objection has been made to those provisions of the Act requiring 
public hearings, on the ground of injury to public morals, but the 
Committee are of opinion that the decision of the Congress is based 
upon sound policy, and the advantages of a public and open hearing 
in the presence of the Court outweigh any of the dangers that have 
been suggested. 

It will be found that no extreme change will be made in any of 
the existing laws by the adoption of this statute, excepting by the 
extension to some of them of the principle of divorce from bed and 
board, the argument for which has been fully set forth in the debates 
and accepted by the Congress, (Proceedings p. 105-121.) 

The Committee feels that the members of the Congress and the 
community at large are to be congratulated upon the substantial 
unanimity that has marked its conclusions. It could not be expected, 
in view of the widely divergent opinions held by the masses of the 
people, as well as by those whose individual conclusions so largely 
affect them, that any change would be made looking towards the 
total abolition of divorce; but it is gratifying and encouraging to 
find that the public mind is awake to the many evils engendered 
by the lax and unphilosophic system prevailing in many of the states, 
and there can be no doubt that the intelligent efforts of the Con- 
gress to abate them will meet with an earnest support. 

WALTER GEORGE SMITH, 

Chairman. 

Philadelphia, Nov. 13, 1906.^' 

The PRESIDENT: You have heard the report of the Committee 
on Resolutions; a motion will now be in order to accept that report. 

AMASA M. EATON, Rhode Island: I move that the report be 
received, and adopted. 
The motion being duly seconded, was agreed to. 
Following is the statute reported: 
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AN ACT REGULATING ANNULMENT OF MARRIAGE AND 

DIVORCE. 



CHAPTER I.— JURISDICTIONAL, PROVISIONS. 



Article I. — Annulment of Marriage. 

Section 1. Causes for Annulment. 

A marriage may be annulled for any of the following causes 
existing at the time of the marriage: 

Note.— See Summary of Divorce Laws, Idaho, p. 45. 

a. Inojirable physical impotency, or incapacity for copulation, at 
the suit of either party: Provided, That the party making the 
application was ignorant of such impotency or incapacity at the 
lime of the marriage. 

b. Consanguinity or affinity according to the table of degrees 
established by law, at the suit of either party; but when any such 
marriage shall not have been annulled during the lifetime of the 
parties the validity thereof shall not be inquired into after the death 
of either party. 

c. When such marriage was contracted while either of the parties 
thereto had a husband or wife living, at the suit of either party. 

d. Fraud, force or coercion, at the suit of the innocent and injured 
party, unless the marriage has been confirmed by the acts of the 
injured party. 

e. Insanity of either party, at the suit of the other, or at the suit 
of the committee of the lunatic, or of the lunatic on regaining reason, 
unless such lunatic, after regaining reason, has confirmed the mar- 
riage: Provided, That where the party compos mentis is the appli- 
cant, such party shall have been ignorant of the other's insanity at 
the time of the marriage, and shall not have confirmed it subse- 
quent to the lunatic's regaining reason 

f. At the suit of the wife when she was under the age of sixteen 
years at the time of the marriage unless such marriage be con- 
firmed by her after arriving at such ag<». 

g. At the suit of the husband when he w^as under the age of 
eighte(Mi at the i\mo of the marriage, unless such marriage be con- 
firmed by him after arriving at such age. 



Note. — The foregoing causes for annulment of marriage, except "f" and "g," 
are, in exte.nm, the causes suggested by Par. A. of Resolution 6, adopted by 
the Congress on Uniform Divorce Laws, February 19-22, 1906, as being In fact 
recognized by a large number of the states of the Union. But each state is at 
liberty to reduce or increase the same, or change the age of consent, as its 
citizens may deem advisable. 
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Article II. — Divorce. 

Section 2. Kinds of. 

Divorce shall be of two kinds: 

a. Divorce from the bonds of matrimony, or divorce a vinculo 
matriinonii, 

b. Divorce from bed and board, or divorce a mensa et thoro. 

Article III. — Divorce a Vinculo. 

Section 3. Causes for. 

The causes for divorce from the bonds of matrimony shall be: 

a. Adultery. 

b. Bigamy, at the suit of the innocent and injured party to the first 
marriage. 

c. Conviction and sentence for crime by a competent court having 
jurisdiction, followed by a continuous imprisonment for at least two 
years, or in the case of indeterminate sentence, for at least one year: 
Provided, That such conviction has been the result of trial in some 
one of the states of the United States, or in a Federal Court, or in 
some one of the territories, possessions or courts subject to the juris- 
diction of the United States, or in »ome foreign country granting a 
trial by jury, followed by an equally long term of imprisonment. 

d. Extreme cruelty, on the part of either husband or wife, such 
as to endanger the life or health of the other party and render 
cohabitation unsafe. 

Note.— The foregoing causes for divorce a vinculo are, in extenM, the causes 
suggested by Par. "B" of Resolution 6, adopted by the Congress on Uniform 
Divorce Ltaws, February 19-22, 1906, as being in fact recognized by a large 
number of the states of the Union, but each state js at liberty to reduce or 
Increase the same as its citizens may deem advisable. 

e. Wilful desertion for two years. 

f. Habitual drunkenness for two years. 

Article IV. — Divorce a Mensa, 

Section 4. Causes for. 

The causes for divcrce from bed and board shall be: 

a. Adultery. 

b. Bigamy, at the suit of the innocent and injured party to the 
first marriage. 

c. Conviction and sentence for crime by a competent court having 
jurisdiction, followed by a continuous imprisonment for at least two 
years, or in the case of indeterminate sentence, for at least one yt^ar: 
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Provided, That such conviction has been the result of trial in some 
one of the states of the United States, or in a Federal Court, or in 
some one of the territories, possessions or courts subject to the 
jurisdiction of the United States, or in some foreign country granting 
a trial by jury, followed by an equally long term of imprisonment. 

d. Extreme cruelty, on the part of either husband or wife, such 
as to endanger the life or health of the other party and render 
cohabitation unsafe; or such indignities, threats or acts of abuse, as 
to render the condition of the other party intolerable and life 
burdensome, and to force such party to separate from the other and 
to live apart. 

e. Wilful desertion for two vears. 

f. Habitual drunkenness for two years. 

g. Hopeless insanity of the husband. 

Note.— The foregoing causes for divorce a menfa, are, in txttniOy the causes 
suggested by Par. "C" of Resolution 6, adopted by the Congress on Uniform 
Divorce Laws, February 19, 22, 1906, as being in fact recognized by a large 
number of the states of the Union, but each state is at liberty to reduce or 
increase the same as its citizens may deem advisable. 



Article V. — Bars to Relief. 

Section o. When Decree shall be denied. 

No decree for divorce shall be granted if it appears to the satisfac- 
tion of the court that the suit has been brought by collusion, or that 
tlie plaintiff has procured or connived at the offense charged, or has 
condoned it, or has been guilty of adultery not condoned. 



Article VI. — Jurisdiction. 

Section G. In What Courts. 

The court of this state shall have and enter- 
tain jurisdiction of all actions for annulment of marriage, or for 
divorce. 

Section 7. By Personal Service in Actions for Annulment. 

For purposes of annulment of marriage, jurisdiction may be 
ac(iuired by personal service upon the defendant within this state 
when either party is a bona fide resident of this state at the time 
of the commencement of the action. 

Section 8. Bv Personal Service in Actions for Divorce. 

For purposes of divorce, either absolute or from bed and board, 
jurisdiction may be acquired by personal service upon the defendant 
within this state, under the following conditions: 

a. When, at the time the cause of action arose, either party was a 
bona fide resident of this state, and has continued so to be down to 



20 

the time of the commencement of the action; except that no action 
for absolute divorce shall be commenced for any cause other than 
adultery or bigamy, unless one of the parties has been for the two 
years next preceding the commencement of the action a bona fide 
resident of this state. 

b. When, since the cause of action arose, either party has become, 
and for at least two years next preceding the commencement of the 
action has continued to be, a bona fide resident of this state: Pro- 
vided, The cause of action alleged was recognized in the jurisdiction 
in which such party resided at the time the cause of action arose, 
as a ground for the same n^lief asked for in the action in this state. 

Section 9. Bv Publication in Actions for Annulment. 

When the defendant cannot be served personally within this 
State, and when at the time of the commencement of the action the 
plaintiff is a bona fide resident of this state, jurisdiction for the 
purpose of annulment of marriage may be acquired by publication, 
to be followed, w^here practicable, by service upon or notice to the 
defendant without this State, or, by additional substituted service 
upon the defendant within this state, as prescribed by law. 

Section 10. By Publication in Actions for Divorce. 

When the defendant cannot be served personally within this state, 
and when at the time of the commencement of the action the plain- 
tiff is a bona fide resident of this State, jurisdiction for the purpose 
of divorce, whether absolute or fi*om bed or board, may be acquired 
by publication^ to be followed, where practicable, by service upon or 
noti(!e to the defendant without this State, or by additional sub- 
stituted service upon the defendant within this State as prescribed 
by law, under the following conditions: 

a. When, at the time the cause of action arose, the plaintiff was 
a bona fide resident of this state, and has continued so to be down to 
the time of the commencement of the action; except that no action 
for absolute divorce shall be commenced for any cause other than 
adultery or bigamy, unless the plaintiff has been for the two years 
next preceding the commencement of the action a bona fide resident 
of this state. 

b. When, since the cause of action arose, the plaintiff has become, 
and for at least two years next preceding the commencement of the 
action has continued to be a bona fide resident of this state: Pro- 
vided, Tlie cause of action alleged was recognized in the jurisdiction 
in which the plaintiff resided at the time the cause of action arose, 
as a ground for the same relief asked for in the action in this state. 

Section 11. Particeps Criminis may be made a Party. 

Any one charged as a particeps criminis shall be made a party, 
upon his or her application to the court, subject to such terms and 
conditions as the court may prescribe. 
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Section 12. Hearings. 

All hearings and trials shall be had before the court, and not 
before a master, referee, or any other delegated representative; and 
shall in all cases be public. 

Section 13. Attorney, Appointment of by Court. 

In all uncontested cases, and in any other case where the court 
may deem it necessary or proper, a disinterested attorney may be 
assigned by the court actively to defend the case. 

Article VJII. — Evidence. 

• 

Section 14. Proof Required. 

No decree for annulment of marriage, or for divorce shall be 
granted unless the cause is shown by affirmative proof aside from 
any admissions on the part of the defendant. 

Section 15. Impounding of Record and Evidence. 

No record or evidence in any case shall be impounded, or access 
thereto refused. 

Article IX. — Decrees. 

Section 16. Rule for Decree Nisi. 

If after hearing of any cause, or after a jury trial resulting in a 
verdict for the plaintiff, the court shall be of opinion that the plain- 
tiff is entitled to a decree annulling the marriage, or to a decree for 
divorce from the bonds of matrimony, a decree nisi shall be entered. 

Section 17. Final Decrees, Entry of. 

A decree nisi shall become absolute after the expiration of one 
year from the entry thereof, unless appealed from or proceedings for 
review are i)ending, or the court before the expiration of said period 
for sufficient cause, upon its own motion, or upon the application 
of any party, whether interested or not, otherwise orders; and at 
the expiration of one year such final and absolute decree shall then 
be entered upon application to the court by the plaintiff, unless 
prior to that time cause be shown to the contrary. 

Section 18. Decree a Menna^ Terms of. 

In all cases of divorce from bed and board for any of the causes 
specified in Section 4 of this act, the court may decree a separation 
forever thereafter, or for a limited time, as shall seem just and rea- 
sonable, with a provision that in case of a reconciliation at any time 
thereafter, the parties may apply for a revocation or suspension 
of the decree; and upon such application the court shall make such 
order as may be just and reasonable. 

Section 19. Former Name of Wife. 

The court upon granting a divorce from the bonds of matrimony to 
a woman may allow her to resume her maiden name, or the name of 
a former deceased husband. 



22 

Article X. — Appeals. 

Section 20. From What Decrees. 

Appeals or proceedings for review may be taken only from decrees 
nisij either for annulment of the marriage, or for divorce, whether 
from the bonds of matrimony or from bed and board, and not from 
final decrees, unless objection to granting the same be made as 
provided by Section 17 of this act. 

Section 21. From Orders for Permanent Alimony, and Orders 
Relative to Children. 

Appeals or proceedings for review may also be taken from all 
orders for payment of permanent alimony and from all orders 
relative to the care, custody and maintenance of children. 

CHAPTER III.— GEn^ERAL. PROVISIONS. 

Article XI. — Children. 

Section 22. Legitimacy of. 

a. In an action brought by the wife, the legitimacy of any child 
born or begotten before the commencement of the action shall not 
be affected. 

b. In an action brought by the husband, the legitimacy of any 
child born or begotten before the commission of the offense charged 
shall not be affected; but the legitimacy of any other child of the 
wife mav be determined as one of the issues of the action. All chil- 
dren begotten before the commencement of the action shall be pre- 
sumed to be legitimate. 

Article XII. — Foreign Decrees. 

Section 23. Effect of. 

Full faith and credit shall be given in all the courts of this state 
to a decree of annulment of marriage or divorce by a court of compe- 
tent jurisdiction in another state, territory or possession of the 
United States when the jurisdiction of such court was obtained in 
the manner and in substantial conformity with the conditions pre- 
scribed in sections 7, 8, 9 and 10 of this act. Nothing herein con- 
tained shall be construed to limit the power of any court to give 
such effect to a decree of annulment or divorce by a court of a 
foreign country as may.be justified by the rules of international 
comity: Provided, That if any inhabitant of this state shall go into 
another state, territory or country in order to obtain a decree of 
divorce for a cause which occurred while the parties reside in this 
State, or for a cause which is not ground for divorce under the laws 
of this state, a decree so obtained shall be of no force or effect in 
this state. 
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Article XIII.— Repeals. 

Section 24. Repealing Clause. 

The following acts of Assembly and parts of acts, viz: 



and all other acts and parts of acts of Assembly of this state, general, 
special or local, appertaining to the subject matter covered by thig- 
act, be and the same are hereby repealed: Provided, That nothing; 
in this act contained shall affect or apply to any actions for annul 
ment of marriage, or for divorce, now pending. 

Section 25. When Act shall take Effect. 

This act shall take effect on the 

day of , A. D 

The PRESIDENT: The proposed statute is now before the Con- 
gress. 

JOHN C. RICHBERG, Illinois: In view of the fact that the Com- 
mittee on Resolutions found it necessary at its meeting at St. Paul, 
to have an adjourned session of two meetings, and deemed it advis- 
able, as the Chairman has reported, to make certain modifications in 
the proposed statute, and in view of the fact that some of the dele- 
gates may not have fully considered the report as originally sent 
out, I think, perhaps it would be advisable that the consideration of 
the proposed statute, or the adoption of it, be postponed until the 
afternoon session. Therefore, to give an opportunity for the dele- 
gates who have read the proposed statute, but who certainly have 
not read the modifications, nor considered the effect such modifica- 
tions might have on the different sections, I move you that the 
consideration of the proposed statute be postponed until the after- 
noon session by this Congress. 

Duly seconded. 

TALCOTT H. RUSSELL, Connecticut: It seems to me und(»sirable 
to waste the morning without doing anything. Some of us ai*e here 
at considerable expense and sacrifice of our own interests, and we 
ought to proceed and do something this morning. If the statute 
were to be adopted in lump, I do not think it would be in order or 
proper to take it up at this time, and the motion made by my friend 
would be wise. But if it is to be read section by section, and adopted 
section by section, I see no necessity for postponement. We can all 
understand the statute thoroughly and the changes made therein, if 
it is read. 

SENECA N. TAYLOR, Missouri: It is quite possible that other 
delegates are on their way, and will reach here before the afternoon 
session. Inasmuch as there will probably be some discussion oa 
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Tarious sections, although I do not believe there will be yery much on 
the report, I think it would be wise to adopt the resolution of the 
gentlemen from Illinois, so that all who attend will have the advant- 
age of whatever discussion may arise. 

The question being upon the motion to postpone, it was unani- 
mously carried. 

The PRESIDENT: What is your further pleasure, gentlemen? 

CHARLES THADDEUS TERRY, New York: I desire to ask 
whether any changes or proposed changes have been made in the 
code since the copies were sent out to us by the Secretary of this 
Congress. 

WALTER GEORGE SMITH, Chairman, Pennsylvania: My reply 
to the gentleman from New York is explained in the report. The 
copies of the proposed statute are all now in the hands of the mem- 
bers, or on the platform. Whatever changes there are are merely 
changes in the phraseology, not in substance. 

CHARLES THADDEUS TERRY, New York: Do I understand 
the Chairman of the Committee on Resolutions that the proposed 
changes are in printed form on the platform? 

WALTER GEORGE SMITH, Pennsylvania: They are in printed 
form on the platform, not in the neat condition in which it might 
be desirable to have them. The type was set up and is kept standing 
and corrections have been made in red ink; but in view of the possi- 
bility of other changes in phraseology by the Congress itself, and the 
very short time intervening between the session of the Committee on 
Resolutfons and the opening of the Congress, it was not deemed 
advisable to reprint the entire statute. Therefore the copies are 
corrected, as I have just said, partly in red ink and partly in print. 

CHARLES THADDEUS TERRY, New York: I suggest that it 
may save some time — bearing in mind always the fact that we now 
adjourn the consideration of the proposed statute until this after- 
noon session — if the Chairman of the Committee on Resolutions 
would refer as briefly as time will permit to the changes suggested 
by the Committee since we received these drafts; and, if I might 
also voice the thoughts of several other delegates, if the Chairman 
would refer again a little more particularly to what was touched on 
in his report — with reference to the causes enumerated in this sta- 
tute which were not embraced in the resolutions of the Congress. I 
speak, perhaps, more particularly for myself, though also I think for 
other delegates, in saying that some time might be profitably spent 
in obtaining further information with reference to that passage. 
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The PRESIDENT: That seems to be a very proper suggestion, and 
1 have no doubt the Chairman of the Committee will cheerfully com- 
ply with it. 

WALTER GEORGE SMITH, Pennsylvania: With great pleasure 
and satisfaction. If the delegates will now turn first to page 2, and 
look. at paragraph c of Section 1, they will observe that the word 
^*former'' before "husband" in the next to the last line of that section 
has been stricken out. That is merely for the sake of clearness, and 
obviously makes no change in the meaning of the paragraph. Turn 
next to page 3, and you will find in paragraph e the w^rd "subse- 
quently" changed to "subsequent" — being merely a grammatical 
change. 

On page 4 the note was stricken out, because in the final draft of 
the statute it was considered unnecessary. We now come to the 
bottom of page 4, where there is the one substantial change that my 
friend from New York I think had in mind when he made reference 
to the repk)rt of the Committee. Paragraph d, as it was originally 
drafted, was intended to conform to the resolution of the Congress 
enumerating the causes of divorce, which you will find upon pages 
19 and 20. You will find the fourth cause for divorce a vinculo given 
as intolerable cruelty.* The Committee, when it drafted paragraph 
d, had in mind that extreme cruelty might be construed by the 
Court as covered by the facts where indignities to the person ap- 
peared, or threats and acts of abuse, coupled with circumstances 
such as to render the condition of the other party intolerable and 
life burdensome. The statute of Pennsylvania which the draftsman 
had in mind has that as one of the causes of divorce; but it is enum- 
erated in the statute as a separate cause. And the Congress, it will 
be observed — referring to page 19 — very carefully handled this mat- 
ter of causes so as not to give the idea that this Congress recom- 
mended any addition to the causes that are now recognized in the 
great majority of the States of the Union; as the report of the Com- 
mittee has explained to you, the causes enumerated being recognized 
in forty of the States of the Union. This the Congress has stated in 
this resolution: 

6. While the following causes for annulment of the marriage con- 
tract, for divorce from the bonds of matrimony, and for legal separa- 
tion or divorce a mensa seem to be in accordance with the legisla- 
tion of a large number of American states, this Congress, desiring 
to see the number of causes reduced rather than increased, recom- 
mends that no additional causes should b(» nn'ognized in any state; 
and in those states where causes are restricttMl, no change is called 
for. 
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Now, if the Committee apprehended correctly the sentiment of 
this Congress, its thought was that we did not intend to dictate to 
any State any standard for them to adopt with regard to causes; 
but recognizing the common apprehension of what was right on the 
part of the majority of the community, each legislature wtould be 
left to enumerate such causes as that community thought should be 
put upon their statute books. With that in our minds, obviously the 
Committee had no right to add any additional cause. It was not the 
intention of the draftsman of this section to add an additional cause. 
He thought, and the Committee following on, at first thought that 
the term "extreme cruelty" as defined by the second portion of pra- 
graphh d, to wit, "indignities to the person," etc., was within the in- 
structions of the Congress. When we found, however, by the ex- 
planation given to us by our colleague, Mr. Siddons, of the District 
of Columbia, who was very apprehensive that the addition of this 
cause might open the door to abuses, and lead to what the Congress 
did not desire, to wit, a practical extension of the causes for divorce, 
the Committee, seeing that the Pennsylvania statute enumerated 
this as a separate and distinct cause of divorce, directed that it be 
stricken out, and they added a note, as you will see in print, aa 
follows: 

Note. — The foregoing: causefi for divorce a vinculo are, in exUnsOy the causes 
sugirested by Par. "B" of Resolution 6, adopted by the Congress on Uniform 
Divorce Laws, February 19-22, 1906, as being in fact recognized by a large 
number of the states in the Union, but each state is at liberty to reduce or 
increase the same as its citizens may deem advisable. 

Now, the delegates may ask, why has the Committee then retained 
this as one of the causes for divorce a mensa when it is stricken 
out as cause of divorce a vinculo? The Committee recognized the 
fact that they did take a responsibility in permitting that to remain 
as one of the causes a mensa. But, obviously, the distinction is so 
very great that the Committee did not feel that the Congress had in 
mind any special desire to restrict the causes of divorce a mensa^ 
that being merely protecting legal separation. It seemed to us that, 
from the sentiment of the Congress as expressed in the debates and 
in its vote, a cause of this sort would universally be recognized as 
a proper cause for legal separation, to wit, such indignities to the 
person, such threats, such acts of abuse as rendered the condition of 
the other spouse intolerable and life burdensome, ought to be, by 
universal consent, a cause for legal separation, though not neces- 
sarily a cause for divorce, though it is recognized as a cause for 
divorce in many States, particularly in Pennsylvania. 

On top of page 6, line 4, the words "to the person" are stricken 
out, and the word "and" is changed to "or." The reason for striking 
out the words "to the person" is that the Committee felt that in this 
case of divorce, divorce a mensa^ there might be such indignities con- 
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veyed by word of mouth as might not strictly be an indignity to the 
person, and yet would be as moving a cause for divorce a 7nen*a as 
though there had been actual blows struck. The note which is added 
explains this matter further. 

If the delegates will now turn to sections 7, 8, 9 and 10 ,they will 
find that those sections deal with the question of personal service 
in actions for annulment and for divorce, and for publication in 
actions for annulment and in actions for divorce. This was as far as 
the Committee thought it wise for this Congress to go in this very, 
very difficult subject of service. The difficulty is not so much in the 
state where both parties are resident, but it at once arises where the 
parties reside in different states, or where service has been obtained, 
as it was in the recent decision of the Supreme Court of the United 
States in Haddock vs. Haddock, by publication in one state in a 
manner not recognized in another state, leaving the parties' divorced 
in Connecticut and not divorced in New York. There is no subject 
that the Committee has attempted to handle more difficult or more 
important, and to which it asks more closely the attention of every 
member of this Congress. If anything is found here that is niot 
absolutely responsive to the sentiment of the Congress, it ought to 
be corrected. It is not expected that these provisions will form a 
complete working statute on the subject of service. As explained 
in the report of the Committee, the first draft of the statute did 
undertake to do that. The first draft submitted to the Committee 
on Resolutions, assuming that the object of the draftsman was 
reached, was a perfect divorce code. But in the State of Missouri 
there is one kind of practice and procedure, in the State of Illinois 
there is another, in the State of Pennsylvania another, and in the 
State of New York still another. If this Congress, therefore, were 
to send out a perfected bill covering the subject of procedure and 
practice to the State of Illinois, the Legislature of that State, in all 
probability, through its judiciary Committee would say "This entails 
too much labor, and, aside from the labor, it entails too great a 
change in the jurisprudence of the State, so far as relates to prac- 
tice and procedure; we cannot, in order to meet the difficulties on 
the subject of divorce, change the precedents of years in regard to 
other branches of the law." Obviously, it is not necessary that they 
should. If the Legislature of Illinois will adk)pt in its code of pro- 
cedure substantially the i)rinciples that we wish to safeguard here, 
namely, that there shall be actual notice brought home to the re- 
spondent in every case, so that he or she may have the opportunity, 
if desired, to come in and defend; if there is such a careful safe- 
guarding of the rights of all parties, and particularly the right of 
the public, that there shall be no fraud or collusion; if no divorce is 
granted on the testimony of the plaintiff supported only by the 
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adiuissioDs of the defendant; if the Court sees fit to have a hearing 
in its presence, if, in other words, the State of Illinois in all divorce 
cases for the caus(^ recognized in the State of Illinois, has a fair, 
thorough trial, as far as the limitations of the law, and of human 
nature will permit a fair trial, then we think it right that the decree 
of the Court of Illinois establishing a new legal status for the parties 
to that divorce suit shall have full force and effect throughout the 
United States of America. And if that is so, then this scandalous 
anomaly of a party being divorced in one state and not in another 
will be abated. Of course, that is not the only purpose of this pro- 
posed code of procedure suggested here, but it is the very obvious 
one. And, therefore, section 10 was stricken out. 

VICE CHANCELLOR EMERY, New Jersey: The Chairman has 
just said that section 10 was stricken out; I think he overlook(»d 
the fact that a substitution has been adopted, and the substitution 
will be found on the back of the slip headed Substitute for s<H*tions 
7, 8 and 9. 

WALTER GEORGE SMITH, Pennsylvania: My friend, the Vice- 
Chancellor, is perfectly right, and I thank him for calling my atten- 
tion to the matter. What I have said applies to section 10 under the 
heading ^'Procedure," where we have stricken out entirely a detailed 
procedure so far as service was concerned. It applies also to the 
more elaborate code submitted to the Committee, and which has been 
reduced to this simplified form. But the substituted sections from 
7 to 10, which we now have before us, repeat all that this statute 
contains on the subject of notice in actions of annulment, and notice 
in actions for divorce; and it does not differ substantially from what 
has already been set up; it is merely a matter of phraseology, a 
change for the purpose of clearness. I will leave to the members of 
the Congress the opportunity to read it over with care, and see 
whether it does not. If I should read it now, it would perhaps 
anticipate a debate on those particular sections. So you perceive 
that pages 7, 8, 9 and 10 are entirely stricken out, and new pages 
7 and 8 take their place. Turn now to page 11; we have stricken out 
the notes after sections 11, 12, 13 and 14. We come now to page 
15, on the effect of foreign decrees. In the sixth line from the top 
of the page we strike out the word "above" and insert the words "in 
sections 7, 8, 9 and 10 of this act." In the third line of the proviso, 
between the words "country" and "to obtain," we insert for clearness 
the words "in order." We strike out the words "annulment or" 
entirely, and in the next line we strike out the word "here" and 
insert "in this state." In the next* line we again strike out the 
words "annulment or," so that the proviso reads: 
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'Tpovided, That if any inhabitant of this State shall go into 
another State, territory or country in order to obtain a decree of 
divorce for a cause which occurred while the parties resided in this 
State, or for a cause which is not ground for divorce under the laws 
of this State, a decree so obtained shall be of no force or effect in 
this State." 

On page 16 we strike out the whole of the section after the word 
"pending" in the sixth line. 

Now, Mr. Chairman, I hope I have explained the purposes of the 
Committee. I will ask my colleagues, many of whom are present, 
kindly to correct any inaccuracy of statement I may have made, or 
to fill up any gap that may have occurred in the explanation. 

SENECA N. TAYLOR, Missouri: I rise to a question of privilege. 
My colleague, Mr. Percy Werner, has a resolution which he would 
like to refer to the Committee on Resolutions without reading. 

The PRESIDENT: If there is no objection, that may be so re- 
ferred. 
On motion, adjourned. 
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November 13, 1906. 

The Congress resumed its labors at 2.30 o'clock, p. m.. President 
SAMUEL W. PENNYPACKER in the Chair. 

SECRETARY STAAKE: The Secretary takes a great deal of 
pleasure in reading the following communication: 

"Phila., Nov. 13th, 1906. 
Hon. William H. Staake: 

Dear Sir: At a meeting of the Executive Board of the National 
Congress of Mothers, held in Philadelphia, October 10th and 11th, 
it was voted to send delegates to attend the Divorce Congress, and 
the following were appointed: 
Mrs. Howard W. Lippincott, 
Mrs. Frederic Schoff, 
Mrs. Edgar Marburg, 
Mrs. Edward Merchant, 
Mrs. John Moyer. 

Very truly yours, 

MARY V. GRICE, 
Cor. Sec., per J." 
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The PRESIDENT: Tbe statute recommended by the Committee 
on Hesolutions is now before you. What is your pleasure with re- 
gard to it ? 

AM ASA M. EATON, Rhode Island: I move that we now proceed 
to consider the pro]K)sed statute section by section. 
Duly seconded, and agreed to. 

The PRESIDENT: The Secretary will now read the first section. 
I suppose it was the spirit of the motion of the gentleman from 
Rhode Island that the statute should be taken up paragraph by 
paragraph, as well as section by section. Do I &o understand it? 

AMASA M. EATON, Rhode Island: Yes, certainly. 

The PRESIDENT: Unless there be objection, the subject will be 
so treated. The question will then arise upon the adoption of the 
first paragraph, which the Secretary will now read. 

The Secretary then read the heading of the first paragraph, as 
follows: 

CHAPTEK I— JURISDICTIONAL PROVISIONS. 

Article I. — Annulment of Marriage. 

Section 1. Causes for Annulment. 

A marriage may be annulled for any of the following causes 
existing at the time of the marriage: 

Note. — See Summary of Divorce Laws, Idaho, p. 45. 

a. Incurable physical impotency, or incapacity for copulation, at 
the suit of either party: Provided, That tli(» party making the 
application was ignorant of such imjwtency or incapacity: at the time 
of the marriage. 

WALTER GEORGE SMITH, Pennsylvania : I move the adoption 
of the paragraph just read. 
Duly seconded. 

ERNEST MERTON, Wisconsin: I move to strike out of paragraph 
"a" all of the section after the word "party;" in other words, I move 
to strike out the whole proviso. At best, it seems to me to be sur- 
plusage, to say the least; and, in the first place, why should we 
put a woman or a man in the position of testifying affirmatively that 
he did not know^ anything about the difficulty existing at the time 
of marriage. How should he know it? 

Amendment duly seconded. 

WALTER GEORGE SMITH, Pennsylvania: I hope Ihat the gen- 
tleman will not press that motion. This matter was put there 
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deliberately. It is not an omission on the part of the Committee. 
It was not overlooked in any of its aspects. It was carefully con- 
sidered. It might well be that, notwithstanding the impotency or 
incapacity referred to, parties would deliberately enter into the 
contract of matrimony; and if, with that knowledge, they did enter 
into such contract, it ought not to be broken. No possible harm can 
come from the proviso, and if it is stricken out injustice, and great 
injustice, may be worked. 

VICE-CHANCELLOR EMERY, New Jersey: Of course this pro- 
viso includes an exception by reason of old age. The parties thor- 
oughly understand that the reason for entering the marriage is not 
the fulfillment of those duties and obligations to the State which 
might be contemplated if the parties were young. As Lord Bacon 
says, "Man has a cause or reason to marry at any age; old men 
sometimes mArry for nurses;'' and to provide that where this physical 
incapacity was known to a party who engaged to take his spouse 
for better or for worse, to say that in that case they may afterwards 
break up the marriage relation for a reason which existed at the 
time, would seem to accomplish injustice. And I may say that this 
clause or proviso is included expressfy in most of the States which 
allow annulment, and where it has not been expressly included, the 
courts of a great many of the States say that it must be included by 
implication. If the parties knew of the incapacity at the time, of 
course there is not to be an annulment of the marriage. It is a 
question of knowledge. And so far as the matter of proof is con- 
cerned, it has to be proved on the other side; so that the defendant 
has the position of advantage at any rate. To strike out that pro- 
viso, therefore, would seem to me to give an opportunity of pro- 
curing a decree for divorce, which would amount to a fraud on the 
obligation incurred. I think it will be found, on an examination of 
the statutes of the various States where that clause is allowed that 
that proviso is either expressly included in the statute itself, or the 
courts, in applying the statute, say that in equity and justice it must 
be included as implied. I think that was the reason it was inserted 
in this draft. 

AM ASA M. EATON, Rhode Island: I think the Vice-Chancellor 
has abundantly proven the correctness of the proviso in this case, 
and therefore, 1 hope that the motion of the gentleman from Wis- 
consin will not prevail. 

CHARLES THADDET^S TERRY, New York:Jf it were not that 
I owe it to my State and to myself, I would make an apology to the 
Congress for taking the two or three minutes I am going to take 
with reference, not only to this paragraph, but with reference ta 
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the two or three other paragraphs in this section. I wish simply to 
get myself on record, and then stop. My general objection to these 
various paragraphs under section 1 is, first, that they are illogical, 
because they provide, in at least four cases, for the annulment of a 
marriage w^hich never took place, and in other cases they provide 
for the annulment of marriages which at best were voidable. 
Insane persons cannot contract. Persons within the degrees of 
consanguinity could not contract. A bigamouB marriage could not 
be made. Therefore, there is a confusion here, as it seems to me, 
between void and voidable marriages. That would be my general 
objection to them, and it might as well be made on the first para- 
graph as any other. It is for that reason that I would oppose the 
passage of the section, not for any other reason; and I mean by that, 
not for the reason that I think such marriages should not be dis- 
solved, if you can speak of dissolution of marriages which never 
took place. 

With reference to paragraph a, f do not make any objection. I 
would like to make the suggestion and have it answered, if it is 
worthy of answer, that the action for the dissolution should have a 
time limit put upon it, and it should not in any case be allowed after 
the death of one of the parties; and I have in mind in that respect 
the question of the effect which it might have on property rights. 

SENECA N. TAYLOR, Missouri: I have a very high respect for 
the legal attainments of the gentleman from New York, yet confess 
that I never heard an argument before adduced in any tribunal, and 
especially did I never hear one produced to the court, to the effect 
that because things existed when the contract was made the party 
was precluded from having the court declare it null. Of course, 
when we seek for annulment of the marriage, we deal with two 
classes of cases; one class w^here one of the parties already had a 
husband, and where the law says the contract of the second marriage 
entered into is absolutely void. In any case where the law prohibits 
a thing being done, that thing is not voidable but absolutely void. 
In all that class of cases, every author that has ever written on the 
subject of divorce says parties may go on, if they like, and treat that 
kind of a marriage prohibited by law as void, but it is best to take 
the decree of a Chancellor declaring it void, because in that way you 
avoid complications with regard to property that the gentleman 
suggests. 

The other class of cases is where the marriage is merely voidable. 
There, too, the thing stands as a marriage, and it stands until the 
party who has been imposed ui>on, who has the right to declare the 
marriage voidable, acts, and then it relates back as of the date of 
the marriage, and the marriage becomes void as of that date. So, 
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a well settled principle of law itself that you can go into a court of 
chancery and ask to have a contract set aside because it^ was con- 
trary to law, or because the other party was imposed upon. 

CHARLES THADDEUS TERRY, New York: If 1 may be in- 
dulged one word — T think my friend is entirely correct, but he mis- 
apprehended what I said. My point was that the two things should 
not, in my opinion, be confused and put in the same section. You 
should not put into one section void marriages, with reference to 
which I agree there should be a decree entered, on the one hand, 
and voidable marriages simply on the other hand, because it leads to 
confusion; that was my point. 

JOHN C. RICHBERG, Illinois: Does it not require a decree in 
both cases, whether the marriage is void or voidable? 

CHARLES THADDEUS TERRY, New York: But the effects, I 
think, may be entirely different. 

The PRESIDENT: Are you ready for the question of the amend- 
ment, which is to strike out the proviso of paragraph a? 
The question being as stated by the Chair, it was lost. 

The PRESIDENT: The question now comes up upon the para- 
graph as printed. 
The question being as stated by the Chair, it was agreed to. 

WALTER GEORGE SMITH, Pennsylvania : I now move the adop- 
tion of paragraph b. 
Duly seconded. 
The Secretary then read paragraph b, as follows: 

b. Consanguinity or affinity according to the table of degrees 
established by law, at the suit of either party; but when any such 
marriage shall not have been annulled during the life time of the 
parties the validity thereof shall not be inquired into after the death 
of either party. ^ 

The question being upon the motion to adopt paragraph b, it was 
agreed to. 

WALTER GEORGE SMITH, Pennsylvania: I move the adoption 
of paragraph c. 
Duly seconded. 
The Secretary then read paragraph c, a« follows: 

c. When such marriage was contracted while either of the parties 
thereto had a husband or wife living, at the suit of either party. 

The question being upon the adoption of paragraph c, it was 
agreed to. 

5 , _ A 
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WALTER GEORGE SMITH, Pennsylvania: I make the same mo- 
tion with regard to paragraph d. 

Duly seconded. 

The Secretary then read paragraph d, as follows: 

d. Fraud, force or coercion, at the suit of the innocent and in- 
jured party, unless the marriage has. been confirmed by the acts 
of the injured party. 

The CHAIR: The Secretary will now call the roll of the States. 

WALTER GEORGE SMITH, Pennsylvania: Of course our rules 
should be enforced, but we are considering the various paragraphs 
now, and would it not conduce to relief from tedium if instead of 
calling the roll on each of the paragraphs, the roll would only be 
called upon the adoption of the section, after each paragraph has 
been adopted viva voce? 

The PRESIDENT: Is there any objection to that manner^of pro- 
cedure? Does any gentleman object? 

FRANK H. KERR, Ohio: I have no objection to that method, but 
would not that be unfair to our friend from New York, who wants 
to register his vote? 

The PRESIDENT: I want to give the gentleman from New York 
an opportunity to object, if he wishes. 

CHARLES THADDEUS TERRY, New York: I shall not object, 
provided I may, at the end of the vote, have my vote recorded in 
the negative. 

The PRESIDENT: We will give you ample opportunity. It is 
moved and seconded that paragraph d be adopted; are you ready 
fw the question? 

PRESIDENT H. K. WARREN, South Dakota: Do we understand 
that if roll call is desired on any paragraph it may be had? 

The PRESIDENT: Oh, certainly. 

The SECRETARY: How would it be to call the roll of the States 
at the end of the cliai)ter, or at the end of the article? 

The PRESIDENT: That is what the Chair pix)po8es to do. 

ADOLPH SLOMAN, Michigan: I would like to inquire whether 
such a course would permit of any changing of the section after the 
various paragraphs have been adopted? 
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The PRESIDENT: Undoubtedly, opportunity is given at the pre- 
sentation of each paragraph for any gentleman to move an amend- 
ment; or at the time when the motion arises to adopt any section. 
Therefore, unless it is objected to, the vote on the paragraphs will 
be taken viva voce, and on the adoption of the entire section the 
vote will be taken by States. There is no misunderstanding about 
that now, is there? 

AMASA M. EATON, Rhode Island: In addition to that, do I 
understand that after a paragraph has been adopted, there is an 
opportunity to move any amendment before putting the whole 
section? 

The PRESIDENT: Undoubtedly. 

WALTER GEORGE SMITH, Pennsylvania : I now renew my mo- 
tion to adopt paragraph d.* 

The question being upon the motion of Mr. Smith, paragraph d 
was declared adopted. 

WALTER GEORGE SMITH, Pennsylvania: I move the adoption 
of paragraph e. 

Duly seconded. 

The Secretary then read paragraph e, as follows: 

e. Insanity of either party, at the suit of the other, or at the suit 
of the committee of the lunatic, or of the lunatic on regaining reason, 
unless such lunatic, after regaining reason, has confirmed the mar- 
riage: Provided, That where the party compos mentis is the appli- 
cant, such party shall have been ignorant of the other's insanity at 
the time of the marriage, and shall not have confirmed it subsequent 
to the lunatic's regaining reason. 

ADOLPH SLOMAN, Michigan : I understand a part of the pur- 
pose of this Congress is to restrict the causes for annulling marriages 
as of divorce rather than increasing the number. Now, what is 
insanity? May it be a temporary emotion? May it be monomania? 
I have even heard it stated that a party that favored prohibition in 
some communities was considered insane ; or, as in my locality, some 
parties that voted for the Democratic candidate. It strikes me that 
the insanity which would be ground for an annulment of marriage 
should be of a permanent or fixed character, something more than 
a mere illusion. It may be charged that a young man who married a 
woman well along in years, which is done now and then, was insane, 
still, that ought not to be a ground for annulling the marriage. I 
therefore suggest an amendment to that paragraph by inserting 
after the words "insanity of either party" the words "which prevents 
/such party from distinguishing between right and wrong," as de- 
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fining what insanity consists of. Further on in the act they use the 
word "lunatic." In looking up the dictionary, I find the term lunatic 
at one time was confined to monomaniaism, to insanity on one par- 
ticular subject. Latterly, it has extended its meaning so a» to be 
almost as broad as the term insanity. 'Why they should use the 
word lunatic in one part of the section and insanity in the other I 
confess I am at a loss to understand, unless they try to emphasize 
the character of insanity, which this is not, owing to the definition 
given by law writers. I therefore move that in the place of the word 
"lunatic" the words "insane person" be substituted; so that the para- 
graph, if I may be permitted, will read as follows: 

"e. Insanity of either party, which prevents such party from dis- 
tinguishing between right and wrong, at the suit of the other, or at 
the suit of the Committee of the insane person, or of the insane 
person on regaining reason, unless such insane person, after regain- 
ing reason, has confirmed the marriage: Provided, That where the 
party compos mentis is the applicant, such party shall have been 
ignorant of the other's sanity at the time of the marriage, and shall 
not have confirmed it subsequent to the insane person's regaining 
reason." 

Tlie PRESIDENT: We are dealing now with a matter in which 
words are things, the adoption of a statute. I therefore suggest to 
the gentleman that he put his resolution to amend in writing, so 
that we may have it definitely before us. 

The resolution was then submitted in writing. 

SENECA N. TAYLOR, Missouri: To get the matter before the 
house, I second the amendment of the gentleman from Michigan. 

JOHN C. RICHBERG, Illinois: I would have no objection and I 
apprehend a great many members of the Congress would have no 
objection to agreeing to the gentleman's amendment if it accom- 
plished the purpose which he seeks to accomplish. But it appears 
to me that, instead of a^ccomplishing that purpose, it makes a matter 
which he considers not definite enough quite indefinite. Who is to 
^ determine what is right and what is wrong? The amendment pro- 
posed is a definition of insanity, and that definition limits it simply 
to the phraseology, to the one thing, whether a person can distin- 
guish between that which is right and that which is wrong. It seems 
to me that is an exceedingly meager definition of insanity. An 
illusion may be insanity, but who shall judge what is an illusion? 
Nine-tenths of the people claim certain people who have certain 
religious beliefs are laboring under illusions and delusions; but we 
would not by any means consider them iosane, nor would they be 
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considered as insane. On the contrary, the courts in every State in 
the Union have upheld the validity of the wills made by such per- 
sons. I think the only safe course is that you must leave something 
to the tribunal before whom the parties appear. We cannot attempt 
to settle in a code of this kind either the rules of evidence or the 
rules of law as applied in the different States of the Union; and 
when we enunciate the general principle, the general idea upon 
which we may be able all to agree unanimously, that is about as far 
as we can go. And I think we can all say, coming from the different 
States, that we have confidence enough in our courts that they will 
administer a code of this kind, not only according to its letter, but 
according to its spirit; and the moment we start in to define and 
particularize words and phrases, I think we will run up against 
obstructions which we do not dream of now. Certainly, this matter 
may well be left to the courts where such a cause arises. The parties 
are protected, they have couns^, they have the court, they have the 
opportunity of a jury trial, if desired, and certainly the ^urts can 
safeguard the interests of these people, and I apprehend there will 
be no danger that any divorce would be granted which, under the 
decisions of its Supreme Court and the law of the State, should not 
be permitted. 

AMASA M. EATON, Rhode Island: I hope that the amendment 
which has been proposed will not prevail. The presumption of law 
in every case is that a person is sane until he is pronounced insane. 
Insanity, therefore, means the pronouncement of insanity by some 
competent process of law, some judgment possibly of that kind. 
Until then a man is presumed to be sane. As has already been said, 
the definition which it is sought to establish by this amendment 
would be far from inclusive of all cases of insanity, for there are 
undoubtedly many who are insane^ and yet who can distinguish 
right from wrong. A man who is under a delusion that he is going 
to be murdered is insane, but he can distinguish right from wrong. 
That is a very imperfect definition of insanity. Therefore, it seems 
to me that the substitution will accomplish no purpose except to 
limit insanity to merely one of its phases, and will not leave the 
word broad enough to include all kinds of insanity. 

With regard to the second substitution, the attempt to define 
lunatic, it seems to me to be unnecessary, because lunatic does sub- 
stantially mean insane person, and is used here as a noun, because 
unfortunately we have in the English language no single word to 
express the words insane person. As we all know, of course, lunatic 
is derived from luna, the moon, because of old it was thought that 
insanity was a disease caused by the moon. Lunatic, therefore, i« a . 
generic term, including all insane persons, and is a proper word to 
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use, especially iu the absence, as 1 have said, of any other one single 
noun that characterizes insane persons. For those reasons, it seems 
to me, that the amendment offered should not be adopted. 

VICE-OHANCELLOE EMERY, New Jersey: 1 rise to say a word 
not because I think any suggestion from me may be necessary in 
order to determine the vote of the Congress on this subject, but 
because I think the mover of the amendment is entitled to it, and 
to a statement of the reason why, as it seems to us, the use of general 
terms or words is absolutely necessary, and why the use of any other 
terms or express definitions will not do. The reasons are, perhaps, 
familiar enough to lawyers, but they are not so familiar to laymen. 
For instance, 1 do not know any case that gives a better illustra- 
tion of it than the attempt here to define insanity, and it will show 
that a particular kind of insanity only is suggested which applies 
to another and entirely different class of cases. If a man is indicted 
for a crime you hear a judge charge the jury that if he was insane 
he is not guilty. One test of insanity on the question of responsi- 
bility for crime is often put as the power to distinguish between right 
and wrong. Why is that the test there? Because it is the question 
there. The question is the state of mind to distinguish between 
right and wrong. You have again a large class of cases in which 
the validity of a will is in question, and the question is, was the 
will valid because the person was insane? The same term is used, 
but by no means do the courts use the same definition. He may have 
been perfectly unable to distinguish between right and wrong; he 
might not have been responsible for a criminal act, but the test of 
sanity in that case is his sanity applied to the situation, -that is a 
sanity, a condition of mind in which the man can take in his situation 
and recognize his position and responsibilities. There is another 
class of cases of contracts generally. Then the test of sanity is the 
ability to understand the contract. Insanity is applied here as 
defined according to the nature of the ability required for the purpose 
of making the contract in question. A man may or may not, in the 
criminal sense, have the power of distinguishing between right and 
wrong, but it would be impossible to apply here a definition of in- 
sanity such as* would obtain in a criminal case. I only make this 
suggestion in order to show what the necessary legal position in 
reference to the use of general terms in statutes requires. The use 
of the general term insanity in this statute relating to marriages 
would not mean by way of definition exactly the thing that it would 
mean in a criminal statute; and it would be impossible for us to 
undertake here to import into this statute a definition that would 
include everything which would set aside a marriage contract on the 
ground that a person was insane. The same thing applies ;witb 
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reference to the use of the term **fraud." We had quite a little dis- 
cussion at the Congress in Washington as to defining fraud, but it 
was finally concluded it must be fraud that vitiates that particular 
contract, and that it would not be wi^e for the Congress to attempt 
to say in advance that fraud is defined thus and so; so with this term. 
I only rise here in order to emphasize at this point what I think is 
necessary to be thoroughly understood in applying all these general 
terms in the statute, namely, that it must be bonie in mind that 
lawyers and courts, in construing the general terms of this statute, 
have always in mind the general object and nature of the statute, 
and that they are limited by the principles which apply to them. 

SENECA N. TAYLOR, Alissouri: With the consent of the gentle- 
man who moved the resolution, I wish to withdraw my second. I 
seconded the resolution only that full discussion might be had. 

ADOLPH SLOMAN, Michigan: In view of the sentiment ex- 
pressed, I withdraw the amendment. 

The PRESIDENT: Are you ready for the question on the adoption 
of this paragraph e? 
(Calls for the question). 

The PRESIDENT: There is one subject to which I think I ought 
to call attention. Marriage is purely a personal relation. It is a 
contract which can only be made by the parties themselves; no one 
else can make such a contract for them. This paragraph proposes 
to interject a third party, and to give him a certain power over that 
relation. I mean, the committee of the lunatic. The main object in 
the appointment of a committee is to look after the property of the 
lunatic. Now, let us suppose a wife who is a lunatic; the husband 
has a right, perhaps, to have that contract annulled. He does not 
choose to exercise that right. The wife does not want it annulled, 
she is unable to exercise her right. And it is suggested that this 
third person, the committee, shall interpose, (ind ask to have that 
contract annulled when the other party does not want it, and when 
neither party wants it. 

There is another reason. Lunacy is a disease, and, like all dis- 
eases, it is subject to being cured. Sometimes there are lunatics who 
have an attack of lunacy for a brief period, and then recover. Now, 
why not give this wife that chance of recovery? She may get over 
her disease, and find when she is restored to henlth that this purely 
personal contract into which she has entered has been annulle<l by 
the action of some one who is not at all a i^irty to it. I suggest that. 

WALTER GEORGE SMITH, P(»nnsylvania: May I call the Presi- 
dent's attention lo the fact that this paragraph refers to the insanity 
of either party at the time of making the contract? 
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The PRESIDENT: Even then there may be a recovery. Why 
should the committee of the lunatic be permitted to interfere with it? 

WALTER GEORGE SMITH, Pennsylvania: With the profoundest 
respect for the authority of the presiding officer, surely he would not 
mean that it was desirable on grounds of public policy that a con- 
tract entered into by a person, being a lunatic at the time, and 
incompetent to make a contract, could not be broken by his com- 
mittee, the only legal representative he could have? 

The PRESIDENT: Why not? Any contract, even a void contract, 
may be renewed and continued by the parties. 

WALTER GEORGE SMITH, Pennsylvania: But it never was a 
contract. 

The PRESIDENT: Now, here is a man who has been married, 
formally married, or a woman has been married, if you choose, and 
they want to continue that relation. Why should they not? 

SENECA N. TAYLOR, Missouri: The President has said that in 
the matter of marriage there are but the two parties, the husband 
and the wife. I think, with all due deference to the judgment of the 
presiding officer, there are three i)arties. The third party is the 
public. It seems to me as a self-evident proi>osition that if a man 
has persuaded a woman of property to marry him, the woman being 
insane, and he marrying her for that purpose and sustaining the 
relation of husband and wife, and propagating children between the 
parties in that condition, the public is interested. • 

This goes to the question whether at the time of the marriage in- 
sanity exists. That is the first proposition. We know that some- 
times persons who are insane have lucid intervals, therefore, the 
word committee of the lunatic, and if the person was very, very in- 
sane, as Chancellor Emery has said, probably the marriage never 
would have taken place, but this thing has taken place. Now, the 
question is whether it should be annulled or not. It seems to me, 
not only are the parties interested themselves individually, but 
unborn children are interested; and with* regard to them, we have 
the right as conservators of good morals, as conservators of human- 
ity, to speak out as we have spoken in this resolution. 

The PRESIDENT: I have only one word to say, that it seems to 
me the argument is fallacious from beginning to end. When people 
are married there is a presumption of sanity. You propose to annul 
it after the marriage by an ascertainment at the suit of a third party 
that these people were not sane, although it has never been deter- 
mined before. And you attempt to substantiate It on the ground 
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that the public is interested. The public did not api)ear in this 
matter. If the State is concerned, there might be a process by which 
the State could enforce its rights. But that is not what you propose 
to do. You propose to permit a stranger, who is appointed for 
another and different purpose, to undertake to annul that marriage 
on the ground of an alleged condition, which has not been determined 
as between the parties. The way to do this, if it be necessary, would 
be to confine that lunatic. 

TALCOTT H. RUSSELL, Connecticut: I am much impressed by 
the weight of the remarks made by the Chairman, but I think he 
overlooks one situation. Suppose this case — suppose a designing 
man has imposed, as he very often might, on a weak woman who is 
practically in no condition to give consent to any contract. Suppose 
she has a large amount of property, and the property and person 
of the woman are in charge of a conservator. This man gets the 
woman off in a some way and entraps her into a marriage. She is 
in no condition to enter into that marriage. Now, is it not so? She 
is in no condition to exercise her will as to whether the marriage 
shall be annulled or not. She is grossly incompetent, absolutely 
incapable of exercising her will on any subject, which is very often 
the case. Now then, do you say that the persons interested in the 
property, the relatives, and those who are interested in the person 
herself in seeing she should be well taken care of, have no right to 
interfere, and have that marriage declared void? If you take that 
position, you lay people who are in this unfortunate condition open 
to the exploits of designing persons who are solely after their prop- 
erty. I think in such a case as that undoubtedly the conservator 
ought to be allowed to interfere, and have that marriage declared 
void, when the woman is not well enough to exercise her will on the 
subject. It seems to me the statute has properly provided for that 
case, and I think that case ought to be provided for. 

The PRESIDENT: Don't you see as a lawyer that what you are 
trying to do is to disturb a personal relation on the ground of the 
protection of property? Now, that is not necessary. Courts of 
equity will protect those property rights. 

TALCOTT H. RUSSELL, Connecticut : They cannot protect prop- 
erty rights where the marriage relation fixes property rights, and 
where the marriage relation has a right to exist. I put this on the 
ground of protection to the individual herself or himself. Suppose 
this poor weak woman or man — we have to protect both parties — 
suppose a designing woman, if you please — there are more men here 
than women, and we can get more sympathy — suppose a designing 
old woman has entrapped an imbecile boy — 
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A MEMBER: Or a ver}^ young woman a very old man. 

TlVLCOTT H. RUSSELL, Connecticut: That will concern some 
of us more than the case of a boy. Do you say under those circum- 
stances, where the boy in the case supposed has not brains enough 
or will enough to have any will on the subject, or to institute any 
proceedings for his own i>Potection, do you say that this designing 
woman is a proper person to have the care of the boy himself? 
Cases have been known where a boy of that sort might be married 
to a designing person, and subsequently made away w'ith for the 
purpose of getting possession of his properly. Now, in the interests 
of the boy himself, it would be necessary for his guardian or a con- 
servator to interfere. Do I understand the Chair to sav that on 
account of this being a personal relation the guardian and protector 
has no right to interfere whatsoever? I think the statute has prop- 
erly provided, and ought to have provided for that state of affairs. 

JUDGE WILLL\M H. STAAKE, Secretary: The cause must have 
existed at the time of the marriage. There would not have been a 
committee of the person, because committees can be of both kinds, a 
committee of the person and a committee of the estate, unless the 
demented condition had continued after the marriage. Now, when 
that committee of the person is appointed, for what purpose is he 
appointed, if he is merely the committee of the person, except to 
protect the person of the alleged lunatic? Assume the condition 
existed at the time of the marriage, assume that it continued, and 
as the result of the continuance two committees were appointed, a 
committee to look after the estate and a committee to look after the 
person. Assume that the person was a woman of unsound mind, and 
it must have been legally adjudicated that the w^oman was of unsound 
mind or a committee would not have been appointed, and it was 
found that she had a brutal husband, a man who did not care that he 
was bringing offspring into the world who might inherit from their 
mother the taint of insanitv, but her committee felt that societv 
needed some protection from such a man, why is it not one of the 
most solemn obligations of the committee to protect the person of 
that woman, and to ask that the marriage which was a voidable 
marriage should be declared void? I admit that if the w^oman was 
a lunatic at the time of the marriage she was incapable of making 
a contract— ^whv would it not be the dutv of the committee of the 
person to ask, that a court of eomi)etent jurisdiction should declare 
that the marriage be annulled on account of the condftions existing 
at the time of the marriage? 

VICE-OnANCELLOR EMERY, New Jersey: I only wish to make 
one suggestion on the motion made by the Chairman, 



43 

The PRESIDENT: I did not make any motion; it is merely a 
snggestion so that the Congress understands the position. 

VICE-CHANCELLOR EMERY, New Jersey: I shall take the priv- 
ilege of making the motion for the Chairman, because it is a question 
which ought to be brought before the Congress. I will anake that 
motion, reserving, if you will allow me, the right to present my 
views even if they should turn out adverse to my own motion. I 
move that the words "or at the suit of the committee of the lunatic" 
be stricken out. 

CHARLES F. LIBBY, Maine: I second the motion. 

VICE-CHANCELLOR EMERY, New Jersey: This motion should 
be discussed. I have here a publication of the laws relating to di- 
vorce very kindly made for me by the publisher of the West series 
of publications. The courts in the States differ as to the rights of 
anybody, except the person himself who made the contract, to file 
a bill or petition for relief. They take the view which has been ex- 
pressed by the Chairman, that it is purely personal, and that on an 
application to annul marriage for insanity in a purely personal mat- 
ter, no one can assume to act as guardian if the person is a lunatic, 
neither will the court assume to appoint anybody as guardian for the 
lunatic, because it is a matter that requires the exercise of volition, 
and the lunatic not being able to do it, the court will not undertake 
to do it for him. That is the view of one set of States. It is not a 
unanimous view. In North Carolina, I think that is the State, a 
suit to annul a marriage for the lunacy of one of the parties may be 
brought in the name of the lunatic by his guardian, or in the name 
of his guardian. Now, that shows you how the States differ on that 
question. A good many of them follow the rule that no guardian 
or next friend can undertake to file a bill of that Kind, which he could 
in ordinary property matters. 

There are States, however, which by express statutory provisions 
allow the guardian to file the bill. Massachusetts is one of those 
States. Massachusetts under her statute provides that every libel 
of divorce shall be signed by the libellant, if of sound mind, otherwise 
it may be signed by the guardian of the libellant, or by a person 
admitted by the court to prosecute the libel as his or her next friend. 

It seemed that there should be some uniformity in reference to 
that practice, and the question was whether the right should not 
rather be confided to the committee regularly appointed after an 
adjudication of lunacy than to allow some person, perhaps irrespon- 
sible, to appear as the guardian or next friend. I think that is the 
situation in the different States with reference to this provision of 
the committee of a lunatic filing a bill. In my o^\iL%\^^^^:^?^>s^ 
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no such provision, and I do not know that the question has yet 
arisen as to whether a bill can be filed by any guardian or next friend 
on behalf of the lunatic. The States differ. Therefore, in the sugges- 
tion of a uniform law, inasmuch as some States allowed it to be done 
under what you may call the common law decisions, and others had 
statutes allowing particular persons to do it, it seemed to be wise, 
if anything was to make a law uniform, to adopt a provision that 
the committee should do it. When I say common law, I mean the 
common law of the court, the decisions; I do not mean, strictly 
speaking, the common law. But I understand that there is no sta- 
tute in North Carolina, Mr. Busbee will correct me as to that. 

F. H. BUSBEE, North Carolina: There is no statute applicable to 
the case, but I think the decision referred to, if the case arose again, 
would still stand good. 

VICE-CHANCELLOR EMERY, New Jersey: There are several 
other States, some denying and some affirming the right. 

The PRESIDENT: Are you ready for the question on the amend- 
ment? 

CHARLES F. LIBBY, Maine: As one of the committee who formu- 
lated this act, I feel p<»rhai>s that it might be projier to state the 
reasons that moved us. It is with great diffidence that any lawyer 
would differ from the Chairman here; at the same time, it seems 
to me that this is a case that is properly provided for by the act. 
I do not think that the term third party is quite exact. The com- 
mittee is the legal representative of a disabled person, who is acting 
in the interest of the disabled person. The question is, is there such 
a condition of affairs likc^ly to arise as to require the interposition of 
a legal representative of an insane person to protect the insane per- 
son's interest? If there is, then this act has properly provided for 
that case, I insist that there does arise in cases of insanity just 
such a condition. And it is proper that the law should be made 
uniform in providing a legal protector for the insane person. We 
can leave to the courts to decide whether the case has arisen or 
call for their interposition. 

C. LA RUE MUNSON, Pennsylvania: It happens that within a 
few weeks a case has come to my professional care which involves 
something practically in this line, and while it is not for annulment 
of marriage, while the woman is not insane, the facts which I shall 
soon show you will show a reason why it is of wisdom to include 
in the statute a power to the committee of an insane person to file* 
a libel for annulment. These, in short, are the facts: A., a man 
well born, of large property, after years of dissolute life, married a 
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woman of inferior character. Her life, as I suppose, probably has 
been proper, but within two years this man's mind has entirely dis- 
appeared. He is to-day a helpless body of flesh, without mind, with- 
out reasoning power. His wife has gone back to more than evil 
ways, so evil in fact that, in my judgment, and in the judgment of 
physicians, the man's life is in danger to-day. I think herself and 
her paramour are gradually killing that man. There is no committee 
in lunacy for this party, there is no necessity for it; but it is neces- 
sary for the preservation of his life that he should be divorced from 
that woman. Under the law of Pennsylvania, it is not {>ossible for 
a committee in lunacy to present a petition. The petition must be 
signed by the husband himself. Imagine my going to that man for 
his affidavit to the truth of his petition. He will sign his name to 
whatever I will tell him to sign it, recognizing me as his counsel for 
many years. He will sign the petition, a subpoena will go ojit in 
due form, and the proof will be absolute and overwhelming. Within 
a few hours after that petition is written and the citation has gone 
out, the woman herself or her paramour will succeed in procuring 
from him a formal dismissal of that suit. Of course I may succeed 
in having that dismissal set aside, but the thought in my mind is that 
if the law of our State p<»rmitted a committee in lunacy to act for 
this person, I would be sure of having justice done, of getting him 
his rights. That same reason would apply to this case under this 
statute, the insane person can not practically make out, swear to 
and present his or her petition. Our statute does not in subsequent 
sections permit a committee in lunacy to begin an action of divorce, 
but simply for the annulment of the marriage, wiiich goes to th? 
very question of the sanity or insanity of the person, and there 
should be a power beyond that of the person himself or herself to 
swear to and make a i>etition. I am therefore for the statute as it 
stands. ''i 

VICE-CHANCELLOR EMERY, New Jersey: May I trespass just 
long enough to make one additional suggestion, which touches also 
the point raised by the gentleman from New York on the general 
objection he has made; and that is this — what is the status in a 
court of a marriage which is void for a reason existing at the time 
of the marriage? The general doctrine of the courts is this, as I 
understand it: That where a marriage is void at the time, or may 
be declared void, the question of the validity may be decided in a 
subsequent suit between different parties. And that fact has, to 
the minds of many courts, been only an additional reason why they 
should allow the direct proceeding to set it aside, in order thai once 
and for all, acting on the contract itself, the peace of mind of all 
parties to the contract might be established, and also its validity 
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or invalidity established as to all persons. Now, that principle is 
applicable to the case of a marriage void by reason of insanity exist- 
ing at the time; and, under the law, as declared by most of the 
courts, if this committee of the lunatic were raising the question on 
an issue that involved property, he might in that suit attack the 
validity of that marriage, and show that it was void because of 
insanity, and in that particular suit involving the question of in- 
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sanity the marriage would be in effect declared void as to that case. 
That being the situation, the question is, the committee of the 
lunatic having the power to test in other cases and in other ways 
the question of the validity of any other contract made at that time, 
would it not perhaps be advisable that this uniform statute point out 
the person and the only person who, on behalf of the lunatic, can 
get that general trial, and get a declaration on the question of the 
validity of the marriage contract? 

I find in this abstract a reference to the principle decided on the 
question as to whether this committee of the lunatic could in any 
case raise the question of the validity of the marriage, and it is held 
that though the marriage of a lunatic is absolutely void, without 
being so declared, yet the court will formally decree its nullity, as 
well for th(» sake of the good order of society as to the quiet and 
relief of the party seeking the relief. And inasmuch as that question 
may be rais(»d whenever any point of property rights, or even per- 
sonal rights — supposing the husband should insist on any oonjugal 
rights — the committee of the lunatic could on habeas corpus set up 
that the marriage was void; if the husband attempted to take pos- 
session of any of the wife's property by reason of .his rights as tenant 
by the curtesy initiate, or any other husband's rights, the com- 
mittee could set up that marriage as not good because the wife was 
insane at the time it was contracted. And therefore, this statute is 
a step, perhaps, in advance, it is a new one; it would be new to the 
jiraetice of most States, but it is only in the same direction that, 
for the puriK)se of settling once and for all, and on the application 
of one and one jK^rson only, outside of the lunatic, the right should 
be given to the committee of the lunatic. In most States, as in the 
one suggested by the gentleman from Pennsylvania, the provision 
requiring the affidavit of the party himself or herself absolutely 
puts it out of the question for anybody else to bring a suit for 
divorce. I think those are some reasons that led to the adoption of 
this paragraph. 

PRESIDENT WARREN, South Dakota: My understanding is that 
the insanity must have been established, a committee appointed 
and in existence at the time of the marriage? 

JOHN C. RICHBERG, Illinois: Certainly. 
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VICE-CHANCELLOR EMERY, New Jersey: Not at the time of 
the marriage; he may be appointed after the marriage. 

The PRESIDENT: I did not understand that from the statute as 
reported. 

VICE-CHANCELLOR EMERY, New Jersey: It is not confined to 
a committee appointed before the marriage. 

F. H. BUkSBEE, North Carolina: The more we investigate the 
workings of this section, the more we will be convinced, I think, 
that there are possibilities of evil in it. ^ye have heard a great deal 
of persons inveigled into marriage by designing men or women, and 
been asked the question, Shall it be possible that that relation shall 
continue indefinitely? As it is admitted that this suit for annul- 
ment can only be brought at the suit of the injured party, it seems 
to me that, if the section is to be continued, something must be done 
by a further provision. The authority of a committee should remain, 
but this section permits something like this — a man and woman may 
be married, and there may be disparity in money, and although the 
man's lunacy may increase, and although his wife may nurse him 
through all the evils of his lunacy year after year until he is upon, 
his dying bed; now if he be a man of large estate nothing would be 
easier than to have a committee appointed, and then proof of in- 
sanity from the time of marriage — and proof will always be easy — 
and have the marriage declared void ab initio, and the wife thus be 
thrown upon the world. That is an extreme case, but no more ex- 
treme than other cases. If that could not be done under this section, 
I would like to be corrected. 

AMASA M. EATON, Rhode Island: I beg the gentleman's pardon 
for interrupting him, but has he not overlooked the provision that 
marriage may be annulled for any of the following causes existing 
at the time of the marriage. 

F. n. BUSBEE, North Carolina: I have expressly not overlooked 
it. I have put a case where a man has been insane for some years. 
It is the easiest thing in the world for proof to be forthcoming of 
insanitj' prior to the marriage. I gave an instance in which lunacy 
became ])ronounced soon after marriage, and I say that at the suit 
of an interested party, particularly if there was much mont\v in- 
volved, it would be the easiest thing In the world to make the ])roof 
of insanity (»xlend to the time of (he marriag(\ Just tlw dawn of 
insanity is a v(Ty diflicult thing to prove. 

WALTER GE0R(5E SMITH, Pennsylvania: If the gentleman 
will permit me, I would like to ask if this paragraph is not adopted. 
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what relief will be given in this act to an insane person, admittedly 
insane, who marries another person who is insane? 

F. H. BUSBEE, North Carolina: I would answer that by saying 
that some legislation is necessary. 

WALTER GEORGE SMITH, Pennsylvania: I would like to ask 
then if he would kindly suggest an amendment to this statute? 

F. H. BUSBEE, North Carolina: I have suggested my inability to 
do that from the beginning. I suggested that it was exceedingly 
difficult to meet the case„ but that under this section as it now 
exists there are great potentialities of evil or injustice. 

JOHN C. RICHBERG, Illinois: Is not that the case in everything 
we are dealing with in this code? Is it possible for you or any one 
else, or any Congress, or even any court, to guard against perjury? 
That is exactly what the gentleman from North Carolina is referring 
to in this case, and that is applicable to everything we are consider- 
ing here. 

F. H. BUSBEE, North Carolina: I am not referring to perjury; I 
am referring to the difficulty of the proof of the dawn of insanity. 
I am not at all referring to perjury. I concur in the suggestions that 
have been made as to the evil; I am not referring to a wilful perjury, 
but I am referring to interested witnesses obtained to work a 
grievous wrong upon a man or woman who has for years lived with 
the lunatic, and is at the very last to be declared not the wife or 
husband. I have said that there are difficulties as to the exact proof 
of the dawn of insanity, just when the insanity commenced to exist. 
Now, insanity in some States does not make a contract void. The 
deed of an insane person is not void in North Carolina; it is voidable 
only. As I have said, I am not pretending to suggest a good remedy; 
I wish I were able to, but I see evils in the statute, and more so 
than any of the other sections, and not arising from perjury. 

The PRESIDENT: There is one remedy, and that is to leave them 
married. 

WALTER GEORGE SMITH, Pennsylvania: Will this Congress 
deliberately strike out this section, and by so doing say that a con- 
tract of matrimony shall continue, although entered iato by an 
insane person, a person declared insane by a decree of a competent 
tribunal? If such a person is inveigled into the form of matrimony, 
must he remain married? Surely, that is not your meaning. Surely, 
that cannot be the meaning of my friend from North Carolina. Let 
me re-read this paragraph, and take the whole thing together. The 
section reads "Causes for Annulment." Still this is not an aanul- 
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ment, it is a cause for declaring that there never was a marriage 
between the parties. "A marriage may be annulled/' that is to say 
an assumed, an alleged marriage, a professed marriage," for any of 
the following causes existing at the time of the marriage:" 

^'Insanity of either party, at the suit of the other, or at the suit 
of the committee of the lunatic, or of the lunatic on regaining reason, 
unless such lunatic, after regaining reason, has confirmed the mar- 
riage: Provided, That where the party compos mentis is the appli- 
cant, such party shall have been ignorant of the other's insanity at 
the time of the marriage, and shall not have confirmed it subsequent 
to the lunatic's regaining reason." 

Objection is taken to the committee of the lunatic, appointed by a 
competent tribunal to protect that lunatic against these very in- 
juries to his or her person, performing his duty. It is solemnly 
proposed by my learned and accomplished friend from North Caro- 
lina to leave cases of that sort without remedy. Can it be possible 
that all the pains and care this Congress has takea, dwelling upon 
these wrongs, that we are to leave a marriage of that sort which 
never has been a marriage to remain without remedy? I cannot be- 
lieve it for a moment. As my friend from Maine has said, this com- 
mittee of the lunatic is not a third person, this committee of the 
lunatic is acting for the lunatic, represents the lunatic, and has been 
appointed by a proper tribunal, and that is the only way in whict 
the rights of the lunatic can be passed upon. I will say, by way of 
explanation to some of the gentlemen here, who do not know the 
term "committee of the lunatic," that in some of the States he is 
called guardian or conservator, or by some other term. We are not 
sticklers for particular language, the language of the statute will 
be modified according to the term used by a particular State; but 
I appeal to the Congress most earnestly not to strike out this pro- 
vision unless something can be put in the place of it. 

JOHN C. RICHBERG, Illinois: We have really already passed 
upon this question by the adoption of paragraph d, where we have 
agreed unanimously, I think, that an annulment of marriage may be 
had for fraud, force or coercion. Now, if a party marries an insane 
person, that is a fraud. 

The PRESIDENT: Would you permit the guardian of an infant, 
who had been deceived into a marriage, fraudulently deceived, to 
have that marriage annulled? 

JOHN C. RICHBERG, Illinois: Certainlv. 

The PRESIDENT: That covers your ground. 

^ I 
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JOHN C. RICHBERG, Illinois: Here is a fraud practiced upon an 
insane person; if the person were sane, he could institute a pro- 
ceeding for the annulment of the marriage; but being insane, he 
cannot institute a suit by reason of that insanity, and must act 
simply through a conservator, guardian or committee in lunacy. 
That is all there is to the question. 

• 

PRESIDENT WARREN, South Dakota: I have an amendment by 
inserting words which the gentleman from Pennsylvania used in 
explaining the paragraph; I think it should read "insanity of either 
I)arty which has been established by proper legal procedure." 
That seems to be the understanding, that the insanity has been 
proven in court. 

The PRESIDENT: I take it that that is implied; that is involved 
in the appointment of a committee. 

SENECA N. TAYLOR, Missouri: You do not get a committee in 
lunacy, or a guardian, or anything else unless there is a judicial 
declaration that the man is insane. What is implied is just as much 
a part of a statute as what is written in it. 

CHARLES TUADDEUS TERRY, New York: I rise to say one 
word in favor of the suggested amendment. If I cannot get this 
section or provision stricken out, the next best thing is to have it 
amended in the way suggested by the Chairman. It might seem 
impertinent in me to favor an amendment after all the labor that 
has been exp<^nded upon these sections by the learned and persever- 
ing Committee on Resolutions. If I were as well informed as they 
are about the reasons leading to the suggestion of the paragraph, I 
might feel ditferently, but I am not, and therefore I hope it will 
not call for another rebuke from my friend from Missouri if I sug- 
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gest my view for a moment. The persuasive and eloquent Chairman 
of the Committee on Resolutions, I think, forgets one thing. If my 
recollecton serves me, for about two hours at our session in Wash- 
ington, in very emphatic and decisive language, this body put itself 
on record as against divorce for insanity arising subsequent to the 
contract of marriage. 

VICE-CHANCELLOR EMERY, New Jersey: Insanity of the wife. 

CHARLES THADDEUS TERRY, New York: I see no argument 
except the strongly legal argument of the invalidity of the con- 
tract which he adduces to make insanity a ground for annulment 
which would not equally persuade us to make it a ground for divorce 
a vinculo: and I am heartily in accord with the suggestion made by 
the Chairman that the remedy which the gentleman from North 



51 ■ 

Carolina, perhaps because of his modesty, would not suggest is to 
kave the parties where the courts find them. If there is violent 
insanity leading to abuse, or threats, or probable injury, there is a 
remedy for that, and not this remedy. And apart from that, I see 
no difference between the case where one of the spouses is insane 
and needs assistance and nursing, and help and service, and the 
case wh,ere one of them is a confirmed invalid for years, and then 
more than at any other time or under any other circumstances needs 
the nursing and he'p and assistance of the other. Therefore, Mr. 
Chairman, I am heartily in favor at least of the amendment sug- 
gested. 

The PRESIDENT: The question now is upon the amendment, 
which is to strike out the words "or at the suit of the committee of 
the lunatic;" are you ready for the question? 

The question being upon the amendment as stated by the Chair, 
it was lost. 

The PRESIDENT: Tlie question now arises upon the adoption of 
paragraph e as rejwrted by the Committee. 
The question being as stated by the Chair, it was carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of paragraph f. 

Duly seconded. 

The Secretary then read paragraph f, as follows: 

f. At the suit of the wife when she was under the age of sixteen 
years at the time of the marriage, unless such marriage be con- 
firmed by her after arriving at such age. 

ERNEST MERTON, Wisconsin: I move to strike out the word 
'^sixteen," and substitute the word "eighteen," and I do it for this 
reason: there is not a court in the land that upholds an ordinary 
contract of a person under twenty-one years of age, unless it is for 
necessaries. Here you go to the most solemn of contracts and say 
that unless a child was under the a^e of sixteen, she cannot disaffirm 
her contract, or go into court and have that contract annulled. For 
that reason, I suggest that the woman be at least eighteen years of 
age instead of sixteen, because it is a matter that will affect all her 
life, and not only her life, but the community in which she lives, 
and the State in which she lives. As a matter of fact, a girl under 
eighteen is too young to say whether it is right or wrong, and ought 
not to be permitted to marry unless there is the consent of father or 
guardian. You say by this declaration that the most solemn contract 
she ever can think of during her life she cannot disaffirm unless she 
enters into it before the is sixteen years of age. 

Amendment duly seconded. 
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REV. A. J. D. HAUPT, Minnesota: This matter was brought be- 
fore the Committee yesterday afternoon by the Minnesota Commis- 
sioner. In the State of Minnesota our age for marriage is eighteen 
for the female and twenty-one for the male, and we feel exactly as 
has been expr(»ssed, that as this matter, going forth from this Con- 
gress the age in f and g should be changed to eighteen and twenty- 
one. It mus-t be remembered, however, that this is only a recom- 
mendation; this is not a code that is binding on everyone of the 
States, but, as has already been said this afternoon, on this floor, 
this code must be adapted to the several States and the several codes 
as they now exist. The Commissioners from Minne&ota will cer- 
tainly report to their I^egislature next January the ages of eighteen 
and twenty-one, and not the ages of sixteen and eighteen, as here 
recommended. On the contrarv, we have learned that there are 
States that have an age very much lower than this; in fact, some 
possibly have no particular age mentioned at all; and it is therefore 
an effort to raise the age of some of those other States, and to 
recommend that they pass some law in regard to this matter fixing 
the ages recommended by the Committee. 

FRANK H. KERR, Ohio: I would favor the amendment, for the 
reason that, as it stands, this paragraph has no application to Ohio 
at all. In Ohio, a male under eighteen years or a female under 
sixteen years is not allowed to marry at all. I think that is the 
proper statute, too. Even the parents cannot give consent to mar- 
riage under those ages. If the gentleman from the opposite side of 
the house wants to raise the age, I am in favor of the amendment, 
for the reason that it would have some application to our State. 

TAIX^OTT H. RUSSELL, Connecticut: Is not that altogether a 
question that applies to Minnesota? I presume a woman is perhaps 
too young to marry under eighteen in that State, while down in 
Louisiana she would be considered passed, an old maid, at that age. 
It seems to me if this Congress should recommend that a uniform 
law should make the age eighteen, it would be ridiculous in some 
States, whereas it would be perfectly proper in Minnesota. 

VICE-CHANCELLOR EMERY, New Jersey: I think the note 
which has been added carries out the idea of my friend from Con- 
necticut. It says, '*Each State is at liberty to reduce or increase 
the same, or change the age of consent, as its citizens may deem 
advisable." I only rise to say a word in this connection. These 
clauses making the ages of consent as one of Xhe conditions of de- 
claring marriages void were put in because in a great many of the 
States they are adopted, and the only difference is as to the age. 
Most of the States have adopted' the general rule that a male at 
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twenty-one and a female at eighteen could marry without the con- 
sent of parents or guardian. Very few of the States, and I doubt 
whether any of them declare that the marriages under that age are 
void. They impose penalties on the officers who perform the mar- 
riage. They require the parties who present themselves for the 
ceremony to make affidavits to their age; they prescribe the penalties 
for perjury. But none of the States, or but few of them, at any rate, 
declare that marriage at less than eighteen for a woman and under 
twenty-one for a man is void. 

Now, the situation in reference to fixing the ages of marriage is 
this: In this country we have adopted, not only as the general rule 
for the courts, but also the rules that are fixed by statutes an age 
that is much less than in the European countries, the older countries. 
There, twenty-five is the age for the male. But it has always been 
the American idea in the development of this country that early 
marriages were to be encouraged. That is considered as one of the 
foundations of the State. 

Now, to carry out that view, the general term fixed is twenty-one 
years for the male and eighteen for the female without requiring 
the consent of guardians; but none of the States declare that a 
marriage at less than that age shall be void, and few of them go 
lower than the term of sixteen. The reason is this, the exceptional 
cases that require the application of laws to make them void depend 
on the exceptional development of the parties. Sometimes it is 
territorial or climatic, sometimes it is purely personal; and the old 
common law doctrine did not fix absolutely a limit, except at the 
ages of fourteen and twelve. They said, at above twelve and above 
fourteen, the respective ages of puberty in each sex, we will not 
inquire into the question; but below those ages we will inquire into 
the condition of each case, as to whether it was valid or not; but 
they did not undertake to say that it should be void below a certain 
age. Now, the age of sixteen is fixed* in most of the States for a 
woman, and for this reason, that in the bulk of the States, below that 
age, no girl can give the physical consent; and that is the reason for 
fixing the age at sixteen. If you fix eighteen, and say that no mar- 
riage below eighteen is good, you cut off those States in which there 
is a large foreign immigration. Why the bulk of Italian girls are 
married before eighteen, a great many of them certainly. They have 
theconsent of their guardians, and their parents arrange their mar- 
riage. So, in many other classes. When you come to fix the time it 
would be impracticable, I think, to fix it as high as eighteen, or 
higher than sixteen. If there should be in any State circumstances 
existing which makes it safe, so far as that State is concerned, to 
raise the standard to eighteen, then that State may do so. This is, 
to a certain extent, only tentative, or suggestive. It was ui%e5:t<5L<^ 
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because it was thought to be in the interest of the public that there 
should be a limit at which the courts might say to the people that 
marriag(»s b(»low that age may be declared void by either party. 

ERNEST MERTON, Wisconsin: I hear very much said here with 
regard to leaving it to the Slates for each State to determine. This 
is the third or fourth time I have heard it to-day. I supposed that 
we met here for the purpose of getting into shape a divorce law 
that may be uniform throughout the several States of this Union. 
If we are going to leave every question to the several States, then I 
say we have wasted our time and our money and our brains in coming 
here. We suggest a law, but it is left to the States to determine 
whether they want it or not. I supposed we were going to agree 
upon a law that might be a benefit to us as a nation, and as a people, 
and that each man could go home and go to his Legislature, and 
urge with all the powers within him to have that law become a law 
of that State, so that we might have uniformity of divorce laws in 
this nation of ours. I therefore say it does not strike me with a 
great deal of force, but rather weakness, when I am told that a thing 
ought to be left to the T^egislature for each State to determine for 
itself. I say, and I say it candidly, that there is not a contract more 
solemn, and that ought to be thought of more highly than that of 
entering into the intermarriage of races. When you say a minor 
girl of sixteen or eighteen, who cannot^ake a contract except for 
absolute necessaries, may make a contract of marriage, upon whose 
offspring a nation may have to rely, I say we are out West put in 
a position of going backward instead of forward. I do not care 
what the Italians do, or other classes; we are Americans, and we as 
Americans ought to have a uniform divorce law, and I say that a 
girl of sixteen years of age is not competent to judge, and ought 
not to be permitted to marry. 

SENECA N. TAYLOR, Missouri: I rise to ask a question of the 
gentleman from Ohio, and that is whether the marriage of a girl 

at the age of sixteen in his State is made void. 

« 

FRANK H. KERR, Ohio: It is made void. 

SENECA N. TAYI/)R, Missouri: Absolutely void? 

FRANK H. KERR, Ohio: Unless by the consent of the parents 
or guardian. 

SENECA N. TAYI/)R, Missouri: The marriage would be valid if 
they gave their consent? 

FRANK H. KERR, Ohio: Yes. 
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SENECA N. TAYLOR, Missouri: Do I understand that your State 
declares it absolutely void without that consent? 

FRANK H. KERR, Ohio: Oh, no, not necessarily void. 

SENECA N. TAYLOR, (Missouri: I would like to ask the gentle- 
man from Wisconsin whether his State provides that if a girl under 
the age of sixteen marries, the marriage is absolutely void? 

ERNEST MERTON, Wisconsin: No; she may bring her action to 
avoid it under the age of eighteen. 

FRANK H. KERR, Ohio: I wish to correct jmy statement; I did 
not just understand the question; the marriage of a girl under the 
age of sixteen is voidable, not void. 

MRS. RACHEL SIEGEL, Utah: I would like to say that I feel 
this Congress is more for the benefit of women than for men, because 
perhaps men are more able to take care of themselves as such; I 
want to make our foreign population American, and we can only do 
so by saying just as I think that the age of sixteen is really a proper 
age, because we must consider the foreign element that is brought 
into America; and in most States you will find the age of sixteen is 
the age of consent, and I think that a woman with the judgment of 
her parents is fully capable of judging and determining marriage at 
that age. 

CHARLES F. LIBBY, Maine: I only want to add a word, and say 
that the Committee in reporting this bill have not undertajcen to say 
what additional restrictions may be placed by the States. They have 
simply said that the minimum of restrictions shall be so and so that 
they recommend. I think that answers the gentleman on my right. 
The States, if they please, may reduce the number of causes for di- 
vorce; they may increase the age of consent; but our recommenda- 
tion is that they should not reduce it beyond a certain point. This 
is the recommendation of the Committee, and I think it ought to be 
borne in mind throughout this discussion. We present a minimum, 
not a maximum, and we are leaving the States to increase the re- 
strictions as they may see fit. 

The question being upon the amendment to increase the age from 
sixteen to eighteen, it was lost. 

The question being upon the adoption of paragraph f, it was 
agreed to. 

WALTER (JEORGE SMITH, Tennsylvania : I now move the adop- 
tion of paragraph g. 
Duly seconded. 
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The Secretary then read paragraph g, as follows: 

g. At the suit of the husband when he was under the age of eigh- 
teen at the time of the marriage, unless such marriage be confirmed 
by him after arriving at such age. 

The (luestion being upon the adoption of paragraph g as read, it 
was agreed to. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of Section I. 

The I'RESIDENT: The Secretary will call the roll of tie States 
on the whole Article. 

l*RESir)ENT WARREN, South Dakota: Is a question in order? 
Does the note at the foot of the article go with it, or has it any 
force whatever as a deliverance of this body? 

JOHN C. RICUBERG, Illinois: No; these notes are put here 
rather to explain the action of the Committee in approving these 
paragraphs. 

The PRESIDENT: The motion to adopt includes Article I, which 
ends with paragraph g, without the note. 

PRESIDENT AVARREN, South Dakota: Then it should rather in- 
crease the age of consent to carry the judgment of this body, though 
that point has not been distinctly passed upon. But, concerning 
paragraph c, why at the suit of either party? Why not simply at 
the suit of the injured party? 

WALTER GEORGE SMITH, Pennsvlvania: You would not have 
a bigamous marriage stand under any circumstances, would you? 

PRESIDENT WARREN, South Dakota: It looks to me as though 
the party who fraudulently contracted the marriage ought not to be 
able to get away from it, or to bring suit. 

FRANK H. KERR, Ohio: I want to say in respect to paragraph e: 
In Ohio we have no such thing as a Committee; the name is guardian. 

WALTER GEORGE SMITH, Pennsvlvania: You would use the 
word guardian when you pass the statute in Ohio. It is simply im- 
possible for us, as I endeavored to explain this morning in reference 
to some of the |>iiragraphs, to use technical language that will be 
practicable in each State. In Massachusetts the name will be con- 
servator; my friend from Illinois and some other States will put it 
committee, as in Pennsylvania; in some States it will be guardian, 
as perhaps in Ohio. 
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BENJAMIN H. NIELDS, Delaware: I think the words "or at the 
suit of the legal representative of the lunatic'- would cover all that 
is meant by trustee, conservator, committee or guardian. 

WALTER GEORGE SMITH, Pennsylvania: The term "legal rep- 
resentative" is very generally understood to be the executor or ad- 
ministrator. 

BENJAMIN H. NIELDS, Delaware: The trustee of the lunatic is 
surely his legal representative. 

WALTER GEORGE SMITH, Pennsylvania: Of his estate, with- 
out question. 

BENJAMIN H. NIELDS, Delaware: I have been trustee for about 
eighteen years, and I know that he is the legal representative of 
the lunatic. 

WALTER GEORGE SMITH, Pennsylvania: In Delaware. 

BENJAMIN H. NIELDS, Delaware: And it is generally so under- 
stood. 

WALTER GEORGE SMITH, Pennsvlvania: In Pennsvlvania he 
is committee. 

The PRESIDENT: There is work enough before us; if the gentle- 
man wants to move an amendment, he may do so. 

BENJAMIN H. NIELDS, Delaware: I move instead of "commit- 
tee" to insert the word "legal representative," and ask the Com- 
mittee on Resolutions to allow that amendment. 

The PRESIDENT: Will the Committee on Resolutions accept the 
substitution? 

WALTER GEORGE SMITH, Chairman, Pennsylvania: No, sir. 

The PRESIDENT: The Committee declines; and if the Congress is 
ready for the question, we will call the roll on the adoption of the 
Article. 

The Secretary then proceeded to call the roll, and on reaching 
Massachusetts, and the delegate from that State, the Rev. Dr. 
Samuel W. Dike, not voting, the Secretary inquired whether he was 
not still a delegate from that State; that his name is on the roll as 
a delegate, and he has been so treated; that Dr. Dike was a delegate 
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to the Congress appointed at the last meeting, and this being merely 
an adjourned meeting, his representation still continues. 

REV. DR. SAMUEL W. DIKE, Massachusetts: I rise to make an 
explanation. I was asked by the Governor of Massachusetts to serve 
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in the absence of Professor Gardner. He has declined reappoint- 
ment for this Congress, and Professor Ames, of Harvard, has been 
appointed. I have not been appointed, and I should not consider 
myself as a legal delegate from Massachusetts. Professor Ames, 
Dean of the Harvard Law School, will be here early in the morning 
to represent the State. 

Upon New York being called, Mr. Terry, the delegate present from 
that State, said: 

It is with a great deal of diffidence that I vote upon this article 
in the absence of Dean Huffcut, who is a member of the Committee 
on KesolutionB, and whose mind, I suppose, would be unalterably 
for the resolutions as reported. I am, however, left in a position 
where I must vote no on paragraphs a, b and e and aye on the other 
paragraphs. 

Mr. Merton, of Wisconsin, recorded the vote of that State no on 
a, c, f and g, and aye on the others. 

The roll call being completed, the Secretary reported 17 States 
voting aye and 2 qualified noes, whereupon the President declared 
the article adopted. 

WALTER GEORGE SMITH, Chairman, Pennsylvania: I now 
move the adoption of Section 2, which is a definition of the different 
kinds of divorce. Criticism has been made on division into articles, 
and then into sections. The sections are numbered consecutively. 
Tfie Committee decided that when the draft was sent out, the articles 
would be abolished, and the statute would be numbered consecu- 
tively in sections. For convenience of consideration, however, at 
present, the titles are retained. 

The motion was duly seconded, whereupon the Secretary read 
section 2, as follows: 

Article II. — Divorce. 

Section 2. Kinds of. 

Divorce shall be of two kinds: 

a. Divorce from the bonds of matrimony, or divorce a vinculo 
matrimoniL 

b. Divorce from bed and board, or divorce a mensa et thoro. 

The Seerc^tary then proceeded to call the roll of the States upon 
the motion, and upon reaching Michigan, Mr. Sloman said: 

"I vote, aye, but I ask the personal privilege of stating that of 
course this represents my individual vote. The Chairman of the 
delegation is not here, nor is the other member, and I would not 
like to foreclose them. This is my individual vote as representing 
Michigan." 
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WALTER GEORGE SMITH, Pennsylvania: The absentees have 
already voted on this question at a i>rior meeting of the Congress, 
and there was no opposition. 

The PRESIDENT: It may be understood that the gentleman votes 
for his State. If the other representatives are not here, there is no 
help for it that I can see. 

ADOLPH SLOMAN, 'Michigan: The other representatives might 
claim, however, that the vote was not authorized. 

The PRESIDENT: The delegate from Michigan can make any ex- 
X)lanations he chooses to make. 

The roll call was then completed, and the Secretary announced 19 
ayes and no noes, whereupon the President declared section 2 
adopted. 

WALTER GEORGE SMITH, Chairman, Pennsylvania: In pur- 
suance of my official duty, I now proceed to move the adoption of 
section 3, but in order that it may be considered i)aragraph by para- 
graph, w^e will pursue the same couse, if the Chair approves, as in 
the preceding article. I therefore move at present that paragraph a 
be approved by a viva voce vote. 

Duly seconded. 

The Secretary then read as follows: 

Article III. — Divorce a Yincxdo, 

Section 3. Causes for. 

The causes for divorce from the bonds of matrimony shall be: 

a. Adultery. 

The question being upon the adoption of this paragraph, it was 
carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of paragraph b. 
Duly seconded. 
The Secretary then real paragraph b, as follows: 

b. Bigamy, at the suit of the innocent and injured j>arty to the 
first marriage. 

The question being upon the adoption of paragraph b, it was 
agreed to. 

WALTER GEORGE SMITH, P( nnsylvania: I now move the adop- 
tion of paragraph c. 
Duly seconded. 
The Secretary then read paragraph c, as follows: 
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c. Conviction and sentence for crime by a competent court having 
jurisdiction, followed by a continuous inprisoument for at least two 
years, or in the case of indetcH'minate sentence, for at least one year: 
Provided, That such conviction has been the result of trial in some 
one of the States of the United States, or in a Federal Court, or in 
some one of the territories, x>ossessions or courts subject to the juris- 
diction of the United States, or in some foreign country granting a 
trial by jury, followed by an equally long term of imprisonment. 

REV. A. J. I). HAUPT, Minnesota: I would like to ask for infor- 
matron why the time limit has beim changed from two years in case 
of continuous imprisonment to one year in the case of an indeter- 
minate sentence? 

WALTER (lEORGE SMITH, Pennsylvania: By reason of the vote 
of the Congress at Washington: 

ADOLPH SLOMAN, Michigan: I would like to ask of the Chair- 
man of the Committee on Resolutions within what time mav the 
party be entitled to bring the action for divorce? Let us illustrate: 
The wife may not know of the conviction of a husband in another 
state, or it may be that with knowledge of the conviction of the 
husband the wife continues to live with the husband when she 
would be entitled to obtain a divorce, may be living with him two 
or three or five or ten vears after this conviction, and then file a bill 
on the ground that at one time he had been convicted. There ought 
to be a limit of time in which the action of divorce may be taken. 

WALTER GEORGE SMITH, Pennsylvania : In that case there 
would be a condonation, and of course no action for divorce would 
lie. 

VICE-CHANCELLOR EMERY, New Jersey: It was necessary to 
fldd a general clause in the statute in reference to that question of 
condonation, and that will be found on page 6 in section 5, under the 
heading of **Bars to relief," providing that no decree for divorce 
shall be granted if the plaintiff has condoned the offense. If any 
offense has been condoned, it no longer remains a cause for relief. 

The question then being upon the adoption of paragraph c, it 
WHS carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of paragraph d. 
Duly seconded. 
The Secretary then read paragraph d, a» follows: 

d. Extreme cruelty, on the part of either husband or wife, such 
as endanger the life or health of the other party and render cohabi- 
tation unsafe. 
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REV. DR. HENRY COLLIN MINTON, New Jersey: I have been 
greatly interested in the explanation made by the Chairman of the 
Committee leading to the omission of the words in the original 
draft of this section; and in comparing what he said concerning this 
with what he said concerning paragraph b, at the top of page 6, 
under the head of divorce a mensa. To be sure, gentlemen of the 
law, you will understand that a lay mind speaks with great timidity, 
and usually only a&ks for information. I apprehend that our work 
here ought not to be »o technical as to be beyond the understanding 
of the ordinary intelligent lay mind. I understand that cruelty is a 
generic term, and is to be interpreted under the statute by the 
court. Is cruelty in the law only physical, or is there such a thing 
as psychological cruelty before the law? I think that our learned 
friend, Vice-Chancellor Emery, told us in the Congress at Washing- 
ton of his experience in divorce cases of one instance where there 
was never a single act of cruelty in any physical way whatever, and 
yet, by a species of persistent and diabolical cruelty, I think he said, 
he gave judgment in favor of the divorce, if it was in his jurisdic- 
tion. I only inquire, Mr. President, and learned gentlemen of the 
law, about this, and I wonder if the term cruelty is to be construed 
by the courts so comprehensively as to embrace far more than mere 
physical abuse? If so, then why may it not be so construed in the 
other instance? This is now under the eye of the Congress, and I 
should like information as to how much discretion a court has under 
the statutes in our States, as they now are, to define cruelty. 

WALTER GEORGE SMITH, Pennsylvania: I would like to ask 
my friend, the Vice Chancellor, to answer the question of his col- 
league; and my reason for laying that burden U|>on him is because, 
from his experience, he will be able to give the gentleman the fullest 
information. I ask him to speak on behalf of the Committee. 

VICE CHANCELLOR EMERY, New Jersey: I dislike to be on the 
floor of this Congress so often; but it may be worth while to explain 
to laymen what is already well understood by lawyers. All of the 
States allow a divorce of some kind, either absolute or from bed and 
board, for cruelty, except, of course, the State of South Carolina. 
Long before the foundation of any of our State governments there 
was a court from which we have derived the fundamental principles 
of law, which has exercised the power of granting divorces for 
cruelty, the Ecclesiastical Courts of England. In many of the States, 
when they come to give their legislature power to grant divorces, 
but a single word was Used — divorce may be granted for cruelty; 
always qualified, however, by the words "extreme," "intolerable," or 
some such word, which would indicate that they meant the cruelty 
jto be great — extreme cruelty, intolerable cruelty, or such like 
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words. Now, in a groat many of the States that is the sole defini- 
tion — extreme cruelty. The consequence is that in the considerable 
interval of time that- has elapsed since each State has been bnilding 
up its system of construction by the courts, the courts of nearly 
every State, where that is the only language employed, have defined 
what shall be extreme cruelty. Take an illustration: In my own 
State extreme cruelty denotes that conduct, whether physical or 
other, the result of which is the destruction of the health, the en- 
dangering of the health or life of the other party. That may be done 
by a refinement of cruelty that does not show itself in acts. In the 
case that my colleague referred to, it showed itself by making 
charges of such a character and at such times that it broke down 
the woman. The final test was. Was the health or life endangered 
so as to render further cohabitation unsafe with a husband who 
acted in that way? That is the general line of decisions where the 
words extreme cruelty alone are used. It has become quite common, 
especially in States whose legislation has come later by reason of the 
later formation of the States, not to leave to the construction of 
courts which were then first constituted the definition of those 
terms; and in a great many States they have gone further, and have 
defined what the cruel act should be. In all of the States where any 
definition has been attempted they include such acts as to endanger 
the life of health of the other party; and that would be included 
without the definition. That is what is meant by extreme cruelty; 
and each State has already, perhaps, by the decisions of its own 
courts, built up its system of definin<T what shall be extreme cruelty. 
You will bear in mind that that relates onlv to conduct which has 
the efl'ect of endangering life or health. Some States are more 
liberal, and go further, and say "such indignities to the person, 
threats and acts of abuse as to render the condition of the other in- 
tolerable and life burdensome, and to force such party to separate 
from the other and to live apart." That was the clause which was 
stricken out, because it is not adopted* in all States; and wherever 
it has been put in it has been considered as an extension of the 
causes beyond what would be taken as the usual ordinary definition, 
either by courts or by statutes, of what extreme cruelty is. I think 
it would perhaps be unsafe for the Congress to go further in the 
way of definition than this section has gone. And, as an illustra- 
tion, in enforcement of that idea, I will make one statement as to 
what is really the division of opinion in the minds of judges who 
have to decide the question of what is extreme cruelty that will 
justify dissolution of a marriage relation. And on that question 
the ecclesiastical law judges differ. Some say that extreme cruelty 
is conduct of that kind which virtuallv makes the relation into which 
the parties have entered absolutely impossible of fulfillment, Other 
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judges have said it only means that which results from the applica- 
tion of physical force. And therefore, accordingly as one or the other 
view has prevailed, you will find in your different States that which 
may be described as the extreme cruelty endangering life or health. 
So that definition given here seems to go as far as it was safe to go 
in the way of a statute. 

P. H. BUSBEE, North Carolina: One question. I would like to 
know whether there is any distinction in the reports between the 
words extreme cruelty and intolerable cruelty? The Congress at 
Washington advised the word intolerable; and I suppose the reason 
why that word is not incorporated in paragraph d is because the 
word intolerable is used in the second section, which was afterwards 
stricken out. What we want is the better judicial construction, 
whether the word extreme or intolerable is better. 

VICE-CHANCELLOR EMERY, New Jersey: I am inclined to 
think the word extreme is used in most cases; but you will find ex- 
treme cruelty defined as that cruelty which cannot be borne; that is 
intolerable, in the Latin phrase. Extreme is more generally used, 
both in statutes and opinions. I doubt, however, whether any 
difference will be attached to the meaning of the two words. 

PERCY WERNER, Missouri: I move to amend paragraph d, by 
the retention of the words which have been stricken out. 

WALTER GEORGE SMITH, Pennsylvania: I rise to a point of 
order, and my opinion is that the gentleman will have to move to 
reconsider the resolution adopted by the Congress in Washington 
setting out the causes for divorce. 

PERCY WERNER, Missouri: If it is necessarv to re-commit this 
are erased were the words which were originally adopted. 

WALTER GEORGE SMITH, Pennsylvania: My friend will be en- 
tirely in order if he wishes, and if the Congress wishes, to take the 
matter up again, though I earnestly hope they will not. 

PERCY WERNER, Missouri: If it is necessarv to re-commit this 
matter to the Committee on Resolutions, that will be my motion. 

The PRESIDENT: The point of order has been raised to the 
effect that it is out of order now to move to amend by adding to the 
motion of the Chairman of Committee the words at the bottom of 
page 4, and continued on page .^, namely: "or such indignities to the 
person, threats and acts of abuse*, as to rendcT the condition of the 
other party intolerable and life burdensome, and to force such party 
to separate from the othc'r and to live apart." 

Js that amendment seconded? 
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SENECA N. TAYIX)R, Missouri: I second the motion to amend, 
in order that we mav have a full discussion. 

The PRESIDENT: The amendment is seconded, and it is before 
the House. 

WALTER GEORGE SMITH, Pennsylvania: I make my point of 
order. 

The PRESIDENT: The point is overruled, and the motion to 
amend is allowed. , i 

WALTER GEORGE SMITH, Pennsylvania: I shall submit with 
all loyalty to the ruling of the Chair. If the Chair will permit an 
explanation from the Committee, his ruling is not the ruling of the 
Committee. As I explained this morning, the Committee was of 
opinion, on motion of Mr. Siddons, of the District of Columbia, whose 
absence I keenly regret, and more »o under the present circum- 
stances, after a full debate at St. Paul, and a further debate here, 
on coming h(»re largely for the purpose* of presenting the matter — 
the opinion of the Committee was that we would be violating the 
resolution of the Congress by adding a cause to those that had been 
enumerated. I merely make this statement that the Gongi'ess may 
have a clear-cut understanding. The presiding officer has overruled 
the point which I felt compelled to make as a representative of the 
Committee. Therefore, the Congress must follow the interpretation 
that he gives, that this is not an additional cause. 

The PRESIDENT: I think the Committee were entirely right. 
They were acting as the agent of the Congress with certain defined 
authority, and they followed it. In doing so, they acted exactly 
within the line of that authority which had been given to them. Now 
the question comes up before the Congress, and if the body itself 
should determine to add to the causers for divorce, I see no reason 
whv thev are not able to do it. 

WALTER GEORGE SMITH, Pennsylvania: May I have just one 
other word. I agree entirely with everything the President has said. 
There is no difference of opinion between us at all; but it would 
seem to me, with the profoundest deference, that my point is still 
well taken, because my friend is endeavoring to add another cause of 
divorce by a proviso to an existing cause. I appeal to the experience 
of those who are best able to say whether on the statute books of 
Pennsylvania this proviso is not set out as a separate cause. I ap- 
peal to the experience of other gentlemen of the Committee, who are 
just fresh from the debates whether this is not another cause. I 
think my friend is out of order parliamentarily, if there is siich an 
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adverb, because he should move that there be added another para- 
graph as paragraph g, which would be "such indignities to the per- 
son, threats or acts of abuse, as to render the condition of the other 
party intolerable and life burdensome, and to force such party to 
separate from the other and to live apart." 

Then we would know where we stood, and the matter would come 
up in the regular way. And if I may still save time by continuing 
what 1 have to say, the Congress will bear in mind that the reason 
that it enumerated thcsi* causes was because they were causes in the 
great majority of the States. Now, the proposed paragraph con- 
tains what is not one of the causes in the great majority of the 
States. My friend should sustain his argument in favor of it now by 
pointing out in what proportion of the States it is a cause for divorce, 
80 that we may justly represent the communities from which we 
came. 

The PRESIDENT: Now, that the explanation has been made, 
there is nothing before the Congress except the amendment. 

SENECA N. TAYLOR, Missouri: In the State of Missouri what 
is prop(>sed as an amendment is an independent, distinct ground of 
divorce. The two grounds that are undertaken to be blended here 
are given in our statute as "guilty of such cruel and barbarous treat- 
ment as to endanger the life of the other," and "offered such indigni- 
ties to the other as to render his or her condition intolerable." Now 
this amendment really gives to that paragraph a new cause of di- 
vorce. If we added another cause, we would say that a certain 
number of States in tlie Union have these causes. Yet it was the 
almost universal sentiment — I think it was the universal sentiment 
of the delegates in Congress in grouping these causes here that we 
,were not saying that they were causes which ought to exist; we 
merely said historically th(\v were causes existing in a majority of 
the States. I have taken occasion to investigate this matter in 
regard to the acts that use these words, "indignities such as render 
the condition intolerable," and they are comparatively few, very 
few. I therefore, while I seconded the motion to get the matter 
before the House, am opposed to the amendment. 

PERCY WERNER: In relation to the two points made in this 
amendment, if the position taken by the Chairman of the Com- 
mittee on Resolutions is correct, that the Committee was not em- 
powered to add any to the causes adopted, he overlooked the fact 
that at a former meeting they have been inconsistent, because while 
it is true that at the former meeting — 
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The PRESIDENT: I do nut think it important at all to discuss 
the question as to the action of the ('onnnittee; the real question is 
to the propriety of adopting Ihis amendment. 

PERCY WERNER, Missouri: I want to say that in causes for 
divorce .a mensa they have included this as a cause, although intol- 
erable cruelty was the only cause assigned in the resolutions adopted 

at Washington. 

WALTER GEORGE HMITII, IVnnsylvania: Might I interrupt 
the gentleman to remind him that the Committee called the atten- 
tion of the Congr(?8s to that fact in the report this morning, and it 
was carefully explained why it was done. 

PERCE Y WERNER: Missouri: In relation to the second point 
made by my colleague, that it ought to be stated separately because 
it is so stated in some States that have adopted the same form of 
expression, I remind him that these two causes are both included 
in paragraph d in relation to divorces a menaa^ extreme cruelty and 
indignities; so that there seems to be nothing sound in the contention 
that they ought to be separated, bc^cause the Committee themselves 
have pursued that course in the very next section. The matter 
really comes down to the question whether we want to add this as a 
ground for divorce. In view of the explanation made by the Vice- 
Chancellor so lucidly, I am convinced that this ought to be added 
as a distinct ground for divorce a vinculo^ and that is the object of 
my amendment. 

PRESIDENT WARREN, South Dakota: I simply want to say 
that I was verv glad to see that it had b(»en omitted bv the Com- 
mittee at theh' last session. Such obs<»rvation as I have been able 
to give this matter and the workings of divorce laws, li^ads me to 
fe(»l that, under cover of thes(» easy-going phrases, '*iudigniti(»»," 
"threats,-' **acts of abuse, so as to n^nder life burdensome,'' divorces 
a vinculo^ are obtained that are travesties of justice, and a fraud on 
society. 

AMASA M. EATON, Rhode Island: I coincide entirely with the 
remarks of the gentleman who has just taken his seat. It seems to 
me it would be a great mistake to add those w^ords, and therefore 
they should not be added. We are trying to act in the interests of 
harmony and uniformity among the States. Now it is a convincing 
reason, to my mind, that the causes here enumerated are not in- 
eluded in the majority of the States, and therefore should not be 
included by us. 

I hope the motion now made will not prevail. 
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JOHN C. RICHBEKG, Illinois: I simply desire to call the atten- 
tion of the members here, as the gentleman from Rhode Island has 
just said, to the fact that one of the objects of framing this code is 
to secure its adoption in the different States of the Union, and in the 
interests of uniformity. The Committee has presented a report by 
which they showed that 90 per cent, of the States of the Union, or 
forty out of forty-five States, are in accord upon these causes for 
divorce that have been recommended by the Committee. This would 
give another cause, the seven th,^which only prevails in a minority of 
the States. We have sought to incorporate such causes as are 
common to at least three-fourth of the States, and I am within the 
mark when I say close to ninety per cent. 

The PRESIDENT: How many of the States have the word 
"threats," because it seems to me to be a very vague and inexact 
term. 

JOHN C. RICHBERG, Illinois: Only a few of them. The causes 
we have enumerated are causes in the State of Illinois, and our 
definitions are exceedingly rigid. No divorce is allowed in the State 
of Illinois, and never has been, on the ground of cruelty. Not only 
must it be extreme cruelty, but it must be repeated — "extreme and 
repeated cruelty." 

PERCY WERNER, Missouri: Physical? 

JOHN C. RICHBERG, Illinois: Physical, physical violence, indig- 
nities to the pi^rson, and so on — under those loose phrases a divorce 
cannot be obtained. Of course, if a party has committed jK^rjury 
that is an entirely different (luestion. Now, this would add another 
cause; and while of itself such indignities might be offered that 
would be worse for the woman to bear than even blows, vet at the 
same time it oiK'ns the door so that under those general phrases you 
could obtain almost any kind of what we consider loose divorces. 
For that reason, and in the interest of uniformity, and in order that 
this Congress may have it go out that eighty or ninety per cent, of 
the States have already the causes contained in this statute, and 
obliterate the other causes so as to obtain uniformitv, I am heartilv 
opposed to the present motion. 

ADOLPH SLOMAN, Michigan: I was not present at Washington, 
but I have read the proceedings, and I find that when fraud as a 
ground of divorce was under consid(»ration, a somewhat extended 
discussion took place as to what fraud meant. It was finally deter- 
mined that that term might best be left to be determined by the 
court in each individual case, according to the peculiar facts of that 
case. When the question of insanity as another ground came up 
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to-day, I sought to have that defined, and the Congress said no, 
better leave the general cause and the courts will define it, and 
see that it will only be allowed in a proper case. The distinguished 
Vice-Chancellor here has explained what the term '^extreme cruelty" 
means, that it is not confined to blows nor bodily injuries, but there 
may be that refined species of indignity offered to the wife that 
would come within the term extreme cruelty; and I think the very 
lucid explanation he has given of the construction placed upon the 
words in his court is quite geueual in the courts of the United 
States. In mv State it is not necessary to infiict a blow on the wife 
that doi»s her bodily hurt; a chaige of unchastity is an indignity 
beyond all; it is extreme crui^lty, and has been so decided. I sin- 
cerely hope that this amendment will not carr^. 

The question being upon the adoption of the proposed amendment 
to paragraph d, it was lost. 

The question being upon the adoption of paragraph d as reported, 
it was carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of Paragraph e. 
Duly seconded. 
The Secretary then read paragraph e, as follows: 

e. Wilful desertion for two years. 

The question being upon the adoption of paragraph e, it was 
carried. 

WALTER GEORGE SMITH, Pennsylvania: I move the adoption 
of paragraph f. 
Duly seconded. 
The Secretary then read paragraph f, as follows: 

f. Habitual drunkenness for two vears. 

The question being upon the adoption of paragraph f, it was 
agreed to. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 3, which has been ai)proved by paragraphs. 

The PRESIDENT: The Secretary will please call the roll of the 
States. 

PRESIDENT WARREN, South Dakota: I simply want to say 
one word. In section 3, Paragraph b, only the innocent and injured 
party to the first marriage can bring suit, whereas in section 1, 
paragraph c, either party to the second marriage can bring suit. 

VICE-CHANCELLOR EMERY, New Jersey: The one case is an 
annulment, and the other is a divorce. 
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PRESIDENT WARREN, South Dakota: Either party may seek 
annulmout in the case of bigamy, but only the injured party to the 
first marriage may seek divorce. That seems to be an inconsistency. 

WALTER GEORGE SiMITH, Pennsylvania: We have provided 
for annulment when such marriage was contracted while either of 
the parties thereto had a husband or wife living, at the suit of either 
party. Obviously, that is a cause for annulment, because there never 
was a marriage; it is void, null. In the other case — 

VICE-CHANCELLOR EMERY, New Jersey: Perhaps I can give 
the explanation. 

WALTER GEORGE SMITH, Pennsylvania: I had not reached the 
second case, but I will yield to my friend, the Vice-Chancellor. 

VICE CHANCELLOR EMERY, New Jersey: If you will look at 
section 3, which gives the causes for divorce a vinculo^ you find that 
they shall be, "a, adultery; b, bigamy, at the suit of the innocent and 
injured party to the first marriage." Now, that applies to a case 
where the second marriage took place but no cohabitation after it, 
or where there is no proof of cohabitation. If there were cohabita- 
tion, the crime of adultery would be made out. The question is as to 
whether the mere bigamous marriage, where no cohabitation took 
place, should entitle the injured party to the first marriage to a di- 
vorce. The marriage itself may there be set aside by the injured 
party to the first marriage, where there is a bigamous marriage 
afterwards. That is the difference between adultery and bigamy; if 
there is coliabitation after a bigamous marriage it is adultery. That 
is th(» n^ason there are two classes, because the case has occurred 
when* the cliarge of adultery is made, and proof is made of a con- 
^'icfion foi' bii^amy, but no proof of cohabitation through the impossi- 
bility of proof of adulterous connection. 

PRESIDENT WARREN, South Dakota: Under your interpreta- 
tion, there is no need to prove cohabitation in the second marriage; 
but you have* not only to prove that there was a marriage but after- 
wards prove cohabitation in order to prove adultery. 

Th(* PRESIDENT: The question has been asked and answered; 
the S<Mn*tary will proceed to call the roll on the adoption of sec- 
tion *5. 

Th(» Secretary called the roll, and when New York was reached, 
Mr. Tcrrv voted aye* on paragrajih a, and on b, c, d, e and f, no. 

WIh'u North Dakota was r(»ached, Bishop Shauley said: 

Refore North Dakota casts its vote, I ask the privilege of a little 
explanation. TTnfortunately, I am the only delegate from North 
Dakota present at this session of the Congress; and as most of the 
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delegates here present were at Washington, they know that I am 
a Catholic Bishop. As a Catholic Bishop, I must follow my con- 
science, and vote absolutely no. I can recognize no cause for an 
absolute divorce. That is my personal conviction and my personal 
vote. On the North Dakota delegation, however, there are five mem- 
b(?rs, four of them are not here. I presume, were they here, one 
of Wwui would cast the vote of the State; and let me do a little hair 
splitting, and, as it were, cast myself into the personalities of the 
four absent members, and vote for North Dakota aye. I know that 
is (h(» expn^ssiou of the State of North Dakota, although it does 
great violence to my conscience* to vote at all in favor of absolute 
divorce. 

When South Dakota was reached, President Warren said: 
I am not exactly in the position of Bishop Shanley, but I do not 
f(?el at all settled in my own mind as to the wisdom of causes other 
than the scriptural grounds, which I understand to be adultery. T 
hold in my hand a letter from Bishop Hare who has done more for 
such improvement as we have had in South Dakota in recent years 
than any one (»ls(», expressing his regret that he cannot come. If 
you will allow me to n^ad it as exprc^ssing my own f(»eling as regards 
the practical and ideal. He says: 

**Mv Dear Doctor Warren: 

**I thank you very much for your letter in answer to mine. To my 
very great vvgn% I shall not b(» able to attend tlu* meeting of the 
Committee*. I hardly have the use of my eyes just at present, and 
have been able only to look over the proposed Uniform Statutes in 
a d(»sultory way. I am, on the whoh», in accord with the proposed 
Uniform Statutes, especially that rt^garding imblicity and that con- 
cerning a decree nwi, 

*'In favoring the proposed statutes as a whole, I write as a citizen 
of the State, reserving, of course, my right to tak(» very much higher 
ground as an oflicer of the Church and a teacher of morals and 
religion, holding, as I do, that the ])oet, the hymn writer and the 
preacher should aspire after <h(» ideal, while the State must often 
lag behind. 

Yours sincerely, 

W. n. HARE." 

The PKESIDENT: I do not understand what the vote* of South 
Dakota is? 

PRESn>ENT WARREN, South Dakota: I vote with the majority. 

Upon completion of the roll call, the Secretary announced that 17 
States had voted aye, and I State* no, as to paragraphs b, c, d, e and 
f ; w^hereupon the President declared the section adopted. 

Upon motion, adjourned. 
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SECOND DAY 



Morning Session. 

Wednesday, November 14, 1906. 

The Congress re-assembled at 10 o'clock a. m., pursuant to adjourn- 
ment. President Pennypacker in the Chair. 

F. H. BU8BEE, North Carolina: I desire to call the attention of 
the delegate from Massachusetts to the fact that he inadvertently 
yesterday made an error in stating that he was not a delegate to the 
Convention. It appears on page 176 of the proceedings of the Con- 
vention at Washington that the Committee on Credentials reported 
that it had received from the Governor of Massachusetts the cre- 
dentials of Rev. Dr. Samuel W. Dike as a delegate to this Congress, 
and his name was directed to be placed on the permanent roll. 

The PRESIDENT: I understand that Dr. Dike's name does appear 
on the regular roll. The gentleman from Massachusetts has prob- 
ably overlooked his authority. If you call his attention to it, I have 
no doubt it will be satisfactory to him, as I am sure it will be 
(•minoutly satisfactory to the Congress. 

The SECRETARY : The name of Dr. Dike is on the roll, has been 
on the roll, was called yesterday morning as being on the roll, and 
will remain there. 

F. H. Br\SBEE, North Carolina: But the gentleman objected yes- 
terday when I called his attention to it. 

WALTER GEORGE SMITH, Pennsylvania: When the adjourn- 
ment was had we had reached Article IV, divorce a mensa; I will 
n»ad Artich» IV for the information of the Congress: 

Article IV. — Divorce* amensa. 

S(»ction 4. Causes for. 

The causes for divorce from bed and board shall be: 

a. Adultery. 

b. Bigamy, at the suit of the innocent and injured party to the 
first marriage. 

c. Conviction and sentence for crime by a competent court having 
jurisdiction, followed by a continuous imprisonment for at least 
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two years, or in the case of indeterminate sentence, for at least 
one year: Provided, That such conviction has been (he result of 
trial in some one of the States of the United States, or in a Federal 
Court, or in some one of the territories, possessions or courts subji^ct 
to the jurisdiction of the United States, or in some foreign country 
granting a trial by jury, followed by an equally long term of im- 
prisonment. 

d. Extreme cruelty, on the part of either husband or wife, such 
as to endanger the life or health of the other party and render co- 
habitation unsafe; or such indignities, threats or ads of abuse, as to 
render the condition of the other party intolerable and life burden- 
some, and to force such party to s<'parate from the other and to live 
apart. 

e. Wilful desertion for two years. 

f. Habitual drunkenness for two years. 

g. Hopeless insanity of the husband. 

'My attention was called yesterday by our friend, the delegate 
from Missouri, to the fact that there was an illogical arrangement 
of paragraph d; and the Congress decided that the second part of 
section d, "or such indignities, threats or acts of abuse as to render 
the condition of the other party intolerable," was a separate cause 
for divorce, and therefore should not be cou])1(m1 in om» section with 
extreme cruelty in divorce^ a m^nm^ even if retained there. As a 
mere matter of convenience of arrangement, I therefore will ask 
unanimous constant that paragraph d shall end with the word 
^Mmsafe;'' in which case paragraph d would read as follows: 

**d. Extreme cruelty, on the ])art of either husband or wife, such 
as to endanger the life or health of the other party and render 
cohabitation unsafe." 

And then the next paragraph would b(»: 

"e. Such indignities, threats or acts of abuse as to render the con- 
dition of the other party intolerable and life burdensome, and to 
force such party to separate from the other and to liv(* apart." 

This, of course, necessitates a change in the lettering of the fol- 
lowing paragraphs. Tliis is a mere matter of convenience* of arrange- 
ment, and has nothing to do with the substance at all. In accordance 
with our practice of yesterday, I move that we consider these* si^veral 
paragraphs one at a time, and now make a formal motion for the 
adoption of the first, to wit: 

The causes for divorce from bed and board shall be: 

a. Adultery. 

Duly seconded. 

CHARLES THADDETTS TERRY, New York: T rise to a question 
of information, if the Committee will be good enough to answer. I 
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wish to inquire the reason for adding the clause in paragraph b "at 
the suit of the innocent and injured party to the first marriage," 
and omit it from paragraph a? 

AM ASA M. EATON, Rhode Island: I rise to a question of order; 
had we not better consider that when we reach paragraph b? 

The riiESIDENT: The inquiry extends lo the question why it is 
omitted from paragraph a, which therefore makes it relevant. 

WALTER GEORGE SMITH, Pennsylvania: The point was not 
raised at the Committee's meeting, but I assume that when the 
single cause of adultery is stated that would mean adultery of 
either party, the suit being brought, of course, by the injured, not 
the guilty party; because, if it were brought by the guilty party, 
he would be estopped by his own wrong. While, of course, the single 
word standing alone, to the lay mind would require explanation, I 
think the sentiment of the Committee was along the line of precision, 
to make the meaning perfectly clear, just as in an analogous case 
later on we find habitual drunkenness for two years, and again wilful 
desertion for two years; the analogy is followed all the way through. 
We could undoubtedly take more words to explain our meaning; 
but to our apprehension it was obvious. It may be that I do not 
get the point, however, of my friend from New York. 

CHARLES THADDEUS TERRY, New York: I am afraid I am 
dull about that, but my question was why it was omitted from para- 
graph a and included in pariigrai)h b. 

JOHN C. RiCllBER(J, Illinois: Doc^s the genlleman want it in par- 
agraph a? If he does, and will make a moUon to that elTect, I will 
second it. 

CHARLES THADDEUS TERRY, New York: That was my ques- 
tion. 

The PRESIDENT: The gentleman has put the question, and the 
Chairman of the Committee has answered it. 

SENECA N. TAYIX)R, Missouri: Under divorce a vhiculo^ it will 
be observed that the language is "bigamy, at the suit of the inno- 
cent and injured party to th(» first marriage;'' and that same thing 
is followed in divorce a mensa. The real question w^hich Mr. Terry 
puts is, why not say, where adultery is the cause, "at the suit of the 
innocent and injured party," as well as where bigamy is the cause? 
I hardly need say to as good a lawyer as Mr. Terry that that which 
the law absolutely implies is as much a part of a statute as that 
written in the statute. No doubt about that proposition. 
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CHARLES TUADDEUS TERRY, New York: None whatever. 

SENECA N. TAYLOR, MiHSouri: Now, when we start out with the 
proposition of adultery as the cause, it would be idle to assume it is 
not written in the statute "adultery of the party who has committed 
the offense." If the party who has committed the otfense should 
go into Court and say, **1 have committed that act and want a di- 
vorce," he would not succeed. Ther<ffore, the act means at the suit 
of the innocent party, the party against whom the offense is com- 
mitted. I see no reason why, therefore, it should be put in. 

Now with regard to bigamy, I think there is a difference. Very 
frequently bigamy is committed by a man or woman innocently. The 
partner has been gone for years, and the party supposed him to be 
dead. 

CHARLES THADDEUS TERRY, New York: Is that innocently 
in the eye of the law? 

SENECA N. TAYLOR, Missouri; I will answer you. 

The PRESIDENT: We are having a discussion on a matter which 
is not before us. A question was asked as to paragraph a, and it 
has been answered. 

(Calls for the previous (piestion.) 

The PRESIDENT: The previaus question is called for, which is 
on the adoption of paragraph a, and that which precedes it in sec- 
tion 4. 

The question being as stated by the Chair, it was agreed to. 

WALTER GEORGE SMITH, Pennsylvania: 1 mov(» the adoption 
now of paragraph b. 

Duly seconded. 

The Secretary then read paragraph b, as follows: 

b. Bigamy, at the suit of the innocent and injured party to the 
first marriage. 

CHARLES THADDEUS TERRY, New York: I now renew my 
inquiry as to why the w^ords "at the suit of the innocent and injured 
party to the first marriage" have been appended to bigamy as a 
cause under i>aragraph b, when they were omitted under the cause 
designated in paragraph a? 

WALTER GEORGE SMITH, Chairman, Pennsylvania: As a 
matter of convenience, I will ask my friend, the delegate from 
Missouri, to continue his explanation, which was interrupted. 

The PRESIDENT: The gentleman fi'om Missouri will answer the 
question. 
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SENECA N. TAYLOR, Missouri: We often find in experience 
that a man or woman, having a marital partner still living, might 
be married again. Now, as I understand the significance of this 
paragraph, while no crime was intended, yet such party is in the 
wrong; and this language, if I understand it, means this — that the 
party who did not have a previous husband or wife, where bigamy 
occurs, may institute a suit either for annulment, or for separation 
from bed and board, or for absolute divorce; but the other party 
cannot; that is as I understood this when we prepared it. 

The question being upon the adoption of paragraph b, it was 
carried. 

WALTER GEORGE SMITH, Pennsylvania: I make the same mo- 
tion with regard to paragraph c. 
Duly seconded, and agreed to. 

WALTER GEORGE SMITH: I now move the adoption of para- 
graph d as it has been revised by the Committee. 
The Secretary then read paragraph d, as follows: • 
d. Extreme cruelty, on the part of either husband or wife, such 
as to endanger the life or health of the other party and render co- 
habitation unsafe. 

PERCY WERNER, 'Missouri: I move to amend that paragraph 
by. substituting the word *^or" for the word "and" immediately before 
the word "render," so as to read: 

"Extreme cruelty, on the part of either husband or wife, such as 
to endanger the life or health of the other party or render cohabi- 
tation unsafe." 

Duly seconded. 

PERCY WERNER, Missouri: I would like to explain my motion 
in this, that in the first place, by distinguishing between indignities 
and cruelty, we have already taken away from the courts, in large 
measure, the power to construe the word cruelty. When we again 
cut down cruelties to such a narrow meaning "as shall render co- 
habitation unsafe," we still further narrow that clause so that a 
man might amuse himself at every meal hurling plates at his con 
jugal partner, or ev(»n amuse himself firing bullets as near as he can 
come to her without hitting her and yet not render cohabitation 
unsafe. Therefore, I think it is a most dangerous and unwise limi- 
tation to put in the expression "extreme cruelty." 

SENECA N. TAYLOR, Missouri: I seconded that amendment, 
because with the other change I think it is p<*rhap8 wise; it gives 
a little broader scope manifestly to the provision. 
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JOHN (;. KKJIIHKUCJ, Illinois: I would like to iiiako an inquiry 
whether the gentleman intends by that change to give an additional 
cause for divorce a mensa^ 

PERCY WEKNEK, Missouri: Oh, no; it is to prevent a too narrow 
construction of the expression **exU'eine cruelty.-' 

The PRESIDENT: It makes a dilTerent interpretation of the 
meaning of the word **cruelty;'' it makes it broader. 

WALTER GEORGE SMITH, Pennsylvania: 1 would say to the 
Congress that the draftsman of this act, consciously or uncon- 
sciously, was alTected a good deal by the language of the Pennsyl- 
vania statute. The Pennsylvania statute says "cruel and barbarous 
treatment on the part of the husband, such as to endanger the 
wife's life or health and render cohabitation unsafe.'' If the Con- 
gress puts "or" — and personally I do not strenuously object to it — 
it may introduce an additional causi?. I think it is in the direction 
of making an. additional cause. It is a very slight additional lati- 
tude; but, as our friend, the Vice-Chancellor, has so ably pointed 
out from ttme to time, in the long series of decisions, and there are 
so very many of them, interi)reting every single word that is used 
in divorce statutes, there have been the finest distinctions. If the 
Congress deliberately varies from the text of an act that has been 
interpreted fn this State, and, I assume, in other States, it may run 
into a danger that it do(»s not really desire to incur. The proposed 
statute savs "extreme crueltv;'' th(^ Pennsvlvania act savs "cruel 
and barbarous treatment on the part of the husband sucJi as to 
endanger his wife's life or hcsalth, and render cohabitation unsafe." 
The proposed statute is "extreme cruelty on the part of either hus- 
band or wife such as to endanger the life or health of the other 
party, and render cohabitation unsafe.'' 

The danger in putting in that "or" is, it is disjunctive; it is "ex- 
treme cruelty which renders cohabitation unsafe." Then it becomes 
a question of judgment on the part of the Master, if there should 
be a Master, or of a jury, if the casc^ goes to a jury, whether such 
and such a state of facts amount to rendering cohabitation unsafe. 
Now, we know how fine distinctions have been made, always in the 
direction of greater and greater latitude, and it is with the desire 
in our minds of correcting those things, and w riting the law plainly 
in the light of the decisions, that we members of the Bar, who have 
been clothed with the responsibility of drafting this act, have used 
the language (employed. 

F. H. BrSBEE, North Carolina: It seems to me the evils of 
divorce which w^e are here seeking to remedy apply almost all to 
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divorce a vinculo ^ but it would seem to me to be a hard message to 
send to the wives of this country that extreme cruelty such as to 
render cohabitation unsafe should not be a cause for separation from 
the husband; and that is what you are now about to say, namely, that 
extreme cruelty such as to render cohabitation unsafe should not be 
a sufficient ground for the wife to apply to the courts to be protected 
from the brutality of her husband. We have in effect said that there 
shall be no cause for a separation a mensa; no cause to protect the 
wife from the daily association and danger of a brutal husband, un- 
less it shall be of sufficient gravity to give occasion for and justify a 
suit for separation from the bonds of matrimony. In most of tlie 
States, my own included, the causes which justify a divorce from bed 
and board are much less stringent than those which justify divorce 
from the bonds of matrimony. We are putting ourselves on record 
now as saying that these two actions for divorce shall stand exactly 
upon the same footing. I do not wish to endorse that, and I think 
that this is a very moderate request, that extreme cruelty, such as to 
render cohabitation unsafe should justify the wife in asking for a 
separation. As I take it, under this provision, the application will 
almost always be by the wife, not for the breaking of the bonds, 
but for protection from the savagery of the husband. 
I hope the amendment will pass. 

VICE-CHANCELLOR EMERY, New Jersey: As I understand it, 
the question is whether **and'' should read "or?" 

The PRESIDENT: The proposition is to substitute the word "or'' 
for the word "and" before "render" in section d, on page 6. 

VICE-CHANCELLOR EMERY, New Jersey: I so understood it 
in the course of d(»bate. The question does not yet arise as to 
whether for divorce a mensa we shall have the last clause in the 
section, that is, the new paragraph "e" as suggested by the Com- 
mittee. At present, that is entirely eliminated, and I will address 
myself to paragraph d as before the Congn^ss. 

Now, it is altogether a question of the construction of that statute 
in the terms in which it is written. The idea seems to be that, unless 
the w^ord "or" is put there expressly, the language of that section 
is such that "and" is cumulative and means, in introducing the sec- 
ond branch of the subject, a different thing from what is referred 
to in tho other. I think that is a wrong view of the statute, 
and that these two clauses which are connected by the conjunction 
"and" are merely descriptive of the extreme cruelty which justifies 
the act, and that they are both essentially the same description. 

F. H. BXJSBEE, North Carolina: Then there can. be no objection 
to making it "or." 
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VICE-CHANCELLOR EMEKY, New Jersey: '^Extreme cruelty 
pn the part of either husband or wife, such as to endanger the 
health or life of the other party" — that is the extent to which it 
must reach, ^'endanger the life or h(»altlf' — **and render cohabita- 
tion unsafe." Unsafe to what? Life or health; that is what it 
means. 

JOHN C. RICHBEKG, Illinois: Then it does not mean the same 
thing. 

VICE-OHANCELIX)R EMERY, New Jersey: Yes, it is a further 
description, a cruelty such as to endanger life and health also ren- 
ders it unsafe. There is no objection whatever — I only want to call' 
attention to this, it is exactly the clause used in paragraph d of sec- 
tion 3. 

F. H. BUSBEE, North Carolina: But we left it there. 

VICE-CHANCELIX)R EMERY, New Jersey: My impression 
would be, in construing that statute, that I would use the same 
standard as to both. In order to determine whether cohabitation 
was unsafe, you would have to incjuire, Does it endanger life or 
health, not make Mfe burdensome; it is a question of unsafe. Unsafe, 
in what point of view? Unsafe to life and health. 

SENECA N. TAYLOR, Missouri: Then, there can be no objection 
to the change. 

VICE-(^HANCELLOR EMERY, New Jersey: I do not see any 
objection. My view is the description is the same, and that it 
would be so construed. 

The question being upon th(» adoption of the amendment substi- 
tuting the word '^or" for the word ^*and'' in paragraph d, it was 
agreed to. 

The qu(*stion being upon the adoption of paragraph d as amended, 
it was agreed to. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of paragraph e, which I will read, as follows: 

*'Such indignities, threats or acts of abuse, as to render the con- 
dition of the other party intolerable and life burdensome, and to 
force such party to separate from the other and to live apart.'' 

I mer(»ly remind th<* Congn^ss of what I referred to yesterday, 
that is, this is an additional caus(» for divorce a men a which is not 
within the literal scope of the instructions of the Committee, but 
the Committee took it u])on itself to add this. 

REV. DR. HENRY (M)LLIN MIXTON, New Jersey: I second the 
motion. I myself am sorry that th(» Committee felt called upon to 
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depart from the instructions of the Congress at Washington in this 
regard. 1 turn to the resolution on this subject passed at that 
meeting. It is as follows: 

"4. An innocent and injured party, husband or wife, seeking a di- 
vorce, should not be compelled to ask for a dissolution of the bonds 
of matrimony, but should be allowed, at his or her option, at any 
time, to apply for a divorce from, bed and board. Therefore, di- 
vorces a mensa should be retained where already existing, and pro- 
vided for in states where no such rights exist." 

I think those of us who were present at Washington will have a 
very distinct recollection that the vote of the Congress there was 
that divorce from bed and board should be substituted for absolute 
divorce contingent upon the choice of the person making the appli- 
cation, whereas now, in the report presented at this meeting an 
additional reason for divorce a mensa is provided. This, it seems 
to me, is a very serious departure from the thought in the mind of 
the Congress at Washington. The whole question of divorce ^ 
mensa is raised by this issue presented by the Committee; and it 
may be remembered by some that I took occasion to speak, to be 
sure from the theoretical or academic point of view, of some of the 
peculiarly abhorrent features of the divorce a mensa. Having ex- 
hausted my privilege to the floor by my preliminary Address, I was 
not able to substantiate my views later. However, I think, from 
the standpoint of the law, as well as from the wider standpoint of 
society and sociological vision, there are peculiar embarrassments 
attaching themselves to the strained and anomalous status which is 
introduced by divorce a msnsa. 1 am perfectly willing in my own 
mind to consent that divorce a m^iua may well be provided for those 
who, for conscientious or religious reasons, cannot become a party to 
absolute divorce; but the question raised by this report is whether 
or not we are ready, as has been mentioned by the gentleman from 
North Carolina, to lower the bar and make divorce a mensa easier 
than divorce a vinculo. I insist that that was not in the mind of 
the Congress in Washington, and I very much question whether it 
would be wise for us to add that thing in approving the report 
now. Divorce a m^ensa is, strictly speaking from the theoretical 
point of view — those of us who are laymen cannot speak from any 
other — not the proper term to use; and I think it would have been 
a great gain in the whole movement that this Congress contemplates 
if we had introduced into the terminology of our work the term 
"judicial separation," which is more and more coming into vogue 
in Europi*, as I understand, and they drop the word divorce alto- 
gether in the term divorce a mensa/ for, judicial separation is what 

it IS. 

Now, I think we should leave it to the opinion of the court as to 
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whether the things enumerated in this proposed amendment are or 
are not extreme cruelty, and let the courts, under the provisions of 
the statute, decide. From the standpoint of the outsider and the 
layman, 1 believe that there are indirect reasons why it is gravely 
objectionable that we should make divorce a menfa easier than 
divorce a vinculo. There are other reasons in my mind which I do 
not care just now to present. I .would like to hear from the gentle- 
man of the Bar. Of course the Committee has removed every reason 
for criticising this extension by the new classification of the articles 
proposed, but my point now is that we are departing from the action 
and thought of the Congress at Washington, when this matter 
was thoroughly discussed, in a much larger attendance than we have 
here to-day. T think we ought to pause before we vote aye on this 
resolution. 

PERCY WERNEK, Missouri: 1 am opposed to this additional 
paragraph, reaching the same conclusion as the gentleman who has 
just taken his seat, and perhaps from directly opposite reasons. It 
is clear from the report of the Congress held in Washington that it 
intended that the causes for d\yovc(' a vinculo and a mensa should 
be the same; and it U8<m1 the t(»rin "inloh^rable cruelty*' to cover the 
sections which have now been divided into extreme cruelty and in- 
dignita^s. Therefore, this is a departure. 

Now, the expression "intoh^rable cruelty" was used in the Con- 
gress at Washington with the full understanding that it included 
both physical cruelty and inditrnities. Yesterday I moved the re- 
tention of the word '^indignities'' for the very reason that I now 
move to strike it out, namely, because I desire that the expression 
'^extreme cruelly" should include ^^indignities." It is well known to 
all lawyers that if we retain the expression "extreme cruelty" in the 
causes for divorce a vinculo,, and in the causes for divorce a mmsa 
add to the words "extrenu^ cruelty" the words "indignities," we 
therebv diff(*rentiate betw(M^n the two causes in such a wav that the 
courts are precluded from giving a construction to the words "ex- 
treme cruelty" which will include "indignities." So far as I am con- 
cerned — I know not whether I oppose (he current of thought of this 
Congress or not, and so far as I owe it to the State I represent — ^and 
to mysc^lf it would make no dilTcMence — I see no sanctity in mar- 
riage that should consent to its profanation; and I see no reason 
that allows a divorce^ for extreuK* cruelty which does not allow it 
for a refinc^l cruelty more profane and more deadly than any physical 
cruelty which might b<^ inflicted. It is therefore for the purpose of 
making these two sections harmonious, and since the word "indigni- 
ties" has been stricken out of the caus(*s a vinculo for the purpose 
of allowing the courts to give the words "extreme cruelty" that con- 
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striiction which will admit of the Inclusion of "indignities/^ even 
though now under the language adopted those indignities would have 
to be such as to endanger the life or health, that I shall vote for the 
non-retention of this paragraph in the causes for divorce a men^a. 

WALTER GEORGE SMITH, Pennsylvania: I will ask unanimous 
consent to amend the section, in the jnterest of clearness, before the 
Congress votes on the amendment, so that it will read: "such indig- 
nities, tlireats or acts of abuse on the part of either husband or wife, 
as to render the condition of the other party," etc., so as to make 
it coincide with paragraph d. > 

The PRESIDENT: Is there any objection to the amendment which 
has been suggested by the Chairman of the Committee on Jlesolu- 
tions? I understand there is no objection; and the consent may be 
taken as granted. 

WALTER GEORGE SMITH, Pennsylvania: I do not feel that any 
additional light is needed upon this subject of i>ermitting divorce a 
mensa as well as divorce a vinculo although additional light could 
be thrown upon it. I recognize the force of the argument of our 
friend from New Jersey and our friend from Missouri, and I can see, 
I think, the consistency of the position assumed by our friend from 
New Jersey, for we do make more liberal causes, additional causes 
for divorce a meTisa than for divorce a vinculo. It mav be actuallv 
easier in that respect to obtain a divorce under certain conditions. 
We certainly deplore every increase in the increasing number of 
such divorces — that I recognize* perfectly well, and the Committee 
recognizes it; therefore, I have nothing to say in opposition to the 
arguments of the gentlemen who have spoken, assuming the prem- 
ises on which they base their arguments. The Committee, as we 
stated in our report, frankly admit that we exceeded our instruc- 
tions; — it is not a (|uestion of admission, it is a matter of duty to call 
the attention of the Congress to the fact that this is an additional 
cause for divorce a mensa. If the Congress should be of opinion 
that a wise public policy requires that simply there shall be one cate- 
gory of causes for both kinds of divorce, and in favor of the con- 
science of those persons who are opposed to absolute divorce, a 
limited divorce, judicial separation, a divorce from bed and board — 
the terms are all syuonomous — should be granted, then the argu- 
ments of our friends are perfectly consistent, and the Committee's 
report should not be accepted on this particular point. 

I think I may say that the feeling of the Committee was — but I 
say this with great hesitation, and I am subject to correction by my 
colleagues if I am in error — the feeling of the Committee was that 
there was no public danger in including among the causes for judi- 

6 
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cial separation a cause that would make it a matter of injustice, in 
the radical sense of the term, to compel two mismated persons to 
remain in the relation of husband and wife in all that that implies. 
But if the Congress feels that we should simply give the option, that 
there should be so many causes for separation either vinctdo or a 
mensa^ and give the innocent injured jjarly the choice*, then the argu- 
ment of our friends is absolutely consistent, and this paragraph 
should be voted down. 

SENECA N. TAYLOR, Missouri: I want to say one word as to 
the legal aspect of this case. Yesterday, under paragraph d, as 
applying to divorce a vinculo vve struck out the part that is now em- 
bodied in this new paragraph. 1 think the argument of my col- 
league from Missouri on one phase of this case is absolutely un- 
answerable from a legal standpoint; that is to say if, for causes for 
divorce a viticulo we undertake to construe '^extreme cruelty" as 
meaning that kind of refined cruelty of which he speaks, and then 
when we come to divorce a menaa put in this paragraph, every court 
construing the statute together would say that in the mind of the 
Legislature there was a clear-cut distinction, and a limitation put 
on the words **extreme cruelty" as a foundation for divorce a vin- 
culo^ and that it could not and did not include these indignities of 
which we sp(»ak. 1 think we all agreed yesterday that a proper inter- 
pretation of "^extreme cruelty" as now used in divorce a vinculo did 
and would include indignities. But if we allow it here we take 
from that the force and cog(»ncy which jt had. Further, we do de- 
part in our utterance to-day from the Congress that met at Wash- 
jngton. 

CILVRLES F. LIBBY, Maine: As a member of the Committee, I 
was not present at the time Mr. Siddons apjx^ared and pi'rsuaded 
us to make the change in the first draft of this bill. I have re- 
frained from interfering with the report of the Committee, or failing 
to supi)ort it; but I see that there is a tendency to break away in this 
matter from the unanimity with which that report has been made, 
and I want to say this, in explaining how the matter stands in my 
mind. I think the Committee made a mistake with reference to these 
two paragraphs in undertaking to define intolerable cruelty. We 
have avoid<'d definition in some oth(T matters. You remember that 
as to insanity we have not undertaken to define what insanity is. 
In my own Stat(* we do not und(»rtake by statute to define what 
extreme cruelly is. We simply state extreme cruelty is a ground 
for divorce. Now, I think our Committee made another mistake. 
They not only undertook to define what extn^me cruelty is, but they 
und(»rto()k to say that intohTable cruelty is extreme cruelty. I 
think they should have left the words **intohu'able cruelty," just as 
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the Congress adopted them last February in Washington; and 1 
think if the Committee had done that, we should have had no dis- 
cussion whatever with reference to these two sections. I understand 
Judge Taylor to support now a change in the report of the Com- 
mittee based on the argument of his colleague. That breaks up 
somew^liat the unanimity of opinion behind this re[>ort; and I simply 
want to state how the whole matter appears to me. I think it would 
have been wiser to have used the words "intolerable cruelty" as the 
words adopted by the Congress in their resolution, and not under- 
taken to define those words at all. The courts are competent to de- 
termine, under the facts of each case, what is intolerable cruelty; 
and I think we all recognize the fact that there may be a refinement 
of cruelty not accompanied by physical violence much worse to a 
sensitive person than any blows that can be inflicted. 

The PRESIDENT: Does the gentleman think that this paragraph 
should be adopted or not? 

CHARLES P. IJBBY, Maine: I should favor the motion of the 
gentleman from Missouri. I supposed it was apparent that that 
would be the result of my remarks. 

PERCY WERNER, Missouri : I want to say that I am heartily in 
accord with the remarks last made. There is certainly nothing irre- 
vocable in what has been done by the Committee on Resolutions, 
nor what has been done by the Congress so far. I feel it would be 
more satisfactory to every member of the Congress here if we were 
to say, "We will go back now to the action of the Congress as held 
in Washington, and leave the ground as a cause for divorce a vincvlo 
and a mensa^ intolerable cruelty — the same in both of the articles — 
and leave the construction to the ability of the courts as at present, 
or as in the future they may be, constituted, and not attempt here, 
by definitions and limitations, to limit it." 

TALCOTT H. RUSSELL, Connecticut: I want to say that I coin- 
cide fully with the remarks of the delegate from Maine on this sub- 
ject. In Connecticut we have the simple phrase "intolerable 
cruelty," and we leave it to the courts to construe that language, 
and they construe it with some degree of latitude. They say it is 
possible under some circumstances that mere words and abuse not 
accompanied with physical violence may constitute intolerable 
cruelty; and I think that course is the wiser to take. 

REV. A. J. D. HAUPT, Minnesota: What is the motion before 
the House? 
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The PRESIDENT: Tho motion is to adopt paragraph e, which is 
practically the latter half of paragraph d as reported by the Com- 
mittee. 

REV. A. J. I). HAUrT, 'Mium^sota: I move you as a substitute 
motion that the paragraph as proposed be stricken out. 

The PRESIDENT: That is substantially the question raised by 
the other motion. All the gentleman has to do to express that view 
is to vote against its adoption. 

VICE-CHANCELLOR EMERY, New Jersey: This is a question 
that does not especially interest either the State which I represent 
or the men of the Eastern States — I mean this question of adding 
anything in the way of limitation. At the Congress there was a 
debate on the general causes for divorce which in this respect were 
agreed on, and the term used in regard to this cause was intolerable 
crueltv or extreme crueltv; it was called either. In most of the 
States which use the word at all, and use only a single adjective, ex- 
treme is the word. I think it is very doubtful whether there would 
be practically any difference In the construction, but I also think that 
it would be extremel}^ improbable that any State which now uses 
the term "extreme cruelty^ in the statute would change to the word 
^^intolerable." I do not think, however, that the adoption in either 
form would make anv substantial difference in ntference to that 
cause. Now that was before the minds of the Congress in that full 
convention — the simple ])hrase **extreme cruelty," — without attempt- 
ing to go into any examination as to the way this had been specially 
defined in the diffcu^ent Stales. And in determining that decrees 
from bed and board should, at the option of the party, be given in all 
cases where there was a divorce* a vinculo, the general question pre- 
senled was this, as I recall it, whether there should not be some pro- 
vision by which those persons who were conscientiously opposed to 
the procuring of a divorce from the bonds of matrimony, should still 
have some reli(*f in a case where they were entitled to separation. 
Now, in all the States which have constitutions prescribing equal 
rights, it would be impossible to pass a statute giving the option to 
an}^ citizen of a State by reason of his religious beliefs or convic- 
tions. Attention was then called to the fact that statutes, in those 
States which have passed statutes directing that, if a person had 
religious scruples against obtaining a divorce from -the bonds of 
matrimony, he might obtain a divorce a mensa et thnro, have been 
held unconstitutional. You cannot make the application of a law 
depend on the religious belief of a citizen, and therefore it was put 
in this form, — the option must be general. That was the general 
object that the Convention wanted to secure. Tlierefore, the reso- 
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lution was passed in that way that, where those causes are sufficient ' 
to dissolve the bonds of matrimony, they will let the injured party 
have the option to apply for a judicial separation. That was the 
general declaration we wanted to reach. When we came, however, 
to draft a statute, w^e found throughout the west and in one or two 
States of the east, when they came to describe in their statutes the 
cause of cruelty, they added other words, showing that they might 
in those States construe the words differently from what they did in 
the east. For instance: I take the State of Missouri. They have, 
as in New Jersey, just a single word ^^extreme cruelty.'^ The courts 
have made a judicial construction of those words. We know exactly 
what the phrase means. In Connecticut we have the words "intol- 
erable cruelty," nothing else. Now, let us turn to Missouri and see 
what that State gives as the causes for divorce. "Seventh. Has 
been guilty of such cruel and barbarous treatment as to endanger the 
life of the other." The first cause is not even hinted at. The eighth 
clause is "has offered such indignities to the other as to render his or 
her condition intolerable." Still, now, so far as the bulk of the 
States are concerned, the adoption in that form would not affect 
th(»m at all. The question is, could that be adopted in Missouri?- 
Would you not in Missouri add the clause you have now? Take the 
State of Pennsylvania; there that is also enumerated as an addi- 
tional cause. W^hen the matter was called to the attention of the 
Committee that this was an extension of the causes declared by the 
Congress, the Committee said they were willing to submit to the 
Congress the (juestion as to whether, in judicial separation, or di- 
vorce a mensa, that should not apply. Now, there is this great differ- 
ence between the effect of a divorce from the bond of matrimony and 
a divorce a mensa — divorces a menm are in the list of all the sta- 
tutes, I believe, either absolute, that is to say, perpetual, or for a 
limited time. In manv of the statutes is this further clause, "or 
such other limited time as may seem just and reasonable;" and the 
statute of Pennsylvania has a most excellent provision as to judicial 
separation, which is this: In case of a reconciliation at any time 
thereafter, the parties may apply for a revocation or suspension of 
the decree. Now, that is the great practical difference between di- 
vorce from the bond of matrimonv and divorce a m na^^ In all 
cases a divorce from the bond of matrimony terminates the obliga- 
tion forever from the time of entering the decree or judgment; in a 
divorce a mensa^ the circumstances being considered, the court will» 
in the first instance, say: "This is so hopeless a cas4% and it is so 
necessary for the safety and protection of the parties that it ter- 
minate forever, and w^e will now^ do it," or they may say this, "T\"e 
will decree the separation, with a provision that both parties may 
apply hereafter, on a reconciliation, or on a reformation of the j 
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guilty party, for a revocation or suspension cf the decree." That is 
a practical reason in the administration of justice why there should 
in some cases be a difference betwee^n dissolution of the bonds 
of matrimony and a judicial separation; and I think that matter was 
not so far gone into at the general Congress at Washington, which 
disposed of principles, that the Congress should fairly b<^ taken as 
finally deciding that, notwithstanding that difference, we will say, 
and bind all our future meetings to say, there shall be no distinc- 
tion. Now, as far as I understand, that is the position of the Com- 
mittee. 

The PRESIDENT: I should like to know the thought of the gen- 
tleman from New Jersey CH)ncerning the suggestion niade by the 
gentleman from Missouri that the adoption of this paragraph would 
affect the interpretation by the courts of "extn^me cruelty" in the 
other section, because having inserted it in one place and omitted 
it in the other, it apparently would look as though the statute in- 
tended that different thoughts should be expressed in the one case 
from that expressed in the other. Wliat is the Vice-Chancellor's 
view of that? 

VICE CHANCELTX)R EMERY, New Jersey: Well, I think that 
in undoubtedly so. I will tell you why. This first standard of ex- 
treme cruelty was expressly made that which affected the life and 
health, making life and health unsafe; that is expressly stated. 

The PRESIDENT: But would a court be lik<»ly to say that indigni- 
ties to the ])erson which amount to cruelty could not be held to be 
extreme cruelty under the preceding section, because in this place 
we have used it in connection with divorce a menaa et thoro? 

VICE CnANCELI/)R EMERY, New Jersev: Not if it affected 
life and health. That is the point. If it affects the life and health; 
it is extreme cruelty, if you touch life and health. I was going 
to say this, in those States, Pennsylvania especially, where they have 
odded it as a special clause, they have in their decisions said that 
there is a distinction betwH*en endangering health and mftking the 
condition intolerable or burdensome. They have said there is. If 
any kind of conduct, physical, mental, or other kind, affect the life 
or health, it would come under th(» first clause. The only reason for 
holding that it did not come under the first clause would be that it 
did not reach in its effect to the life or health of the party so as to 
make it unsafe. 

SENECA N. TAYLOR, Missouri: May I ask the Vice-Chancellor 
one or two questions; if we let paragraph d in divorce a vinculo 
stand as it now is, and if we adopt the paragraph now before the 
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House, will the delegate from New Jersey, as a lawyer or chancellor, 
say that adopting this last would not take considerable from the 
force and effect of paragraph d on page 4? Would not any court, in 
construing it, say the Legislature clearly had before their minds 
in the one case extreme cruelty only which does not include indigni- 
ties, bec»ause in the paragraph before the House they have used it, 
and therefore they must have meant something else? 

VICE-CHANCELTX)R EMERY, New Jersey: To answer that 
question squarely, I would say yes. My test under the first section 
of extreme cruelty would be its ultimate effect on life or health. 
Indignitit^s as to one person might cause that effect on the life and 
health which in another and robuster person would not. So that it 
is a question always as to whether indignities affect life and health 
under the first section, but the other section extends the case to 
where the indignities render life burdensome, but does not affect 
the life and health. 

SENECA N. TAYLOR, Missouri: I want to say one word. The 
Vice-Chancellor has quite correctly quoted the statute of Missouri 
in the seventh and eighth clauses. The seventh clause says "such 
cruel and barbarous treatment as to endanger the life and health." 
Well, now, this paragraph d that we adopted yesterday is couched in 
different language. Tlien comes section 8, which says, "inflict such 
Indignities as to render life intolerable." Our courts say they were 
separate and distinct things in the mind of the T>»gislatur(». Now, I 
wish to say here that under the Missouri decisions, in n»ference to 
this paragraph d, in my judgment the courts would unh(»8itatingly 
say that indignities such as to rend(»r th(» condition intolerable comes 
within the category of causes for divorce a vli^cido. I go further and 
say that if we adopt the paragraph now^ before the House, any 
clear-minded judge would say, "Then it was not intended that these 
indignities such as are spoken of in divorce from bed and board 
would be ground for divorce a vinculo.'^'* 

The PRESIDENT: Would they say that, if they endangered life 
and health? 

SENECA N. TAYLOR, Missouri: Oh. well, if it endangered life 
or health; but it detracts from the first in the mind of every lawyer 
here, and I do not see it adds very much to the other. I was with the* 
Committee on Resolutions, and will stand bv the resolutions as a 
whole. But I am not hide bound. If anything is pointed out which 
the Committee has done that ought to be undone, I am not with 
them. 

C. LA RUE MUNSON, P(»nnsylvania: It seems to me in this argu- 
ment we are losing sight of the real reason which brought together 
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this Congress. It was not that there was an evil prevalent in di- 
vorces a mensa. It was because the avenues for divorce a vinculo 
were too broad and too easy of access. It was because the courts of 
some States, and in fact of too many of the States, had so construed 
certain sections of their statutes that it became possible in some 
places for a man and woman to be separated forever from the bonds 
of matrimony by the mere opinion of the court itself that they 
should not live together. Now the line of reasoning which brought 
this Congress together, which gave you, Mr. Chairman, the thought 
to call together through the. Governors of the States these dele- 
gates, was to make divorce a vinculo difficult, but not to render 
difficult a separation by the act of the law. In short, I stand for 
divorce a v^inculo personally for only one ground; as a delegate, I 
stand for it only when there have been such acts on the i)art of the 
husband or wife as would morally justify a divorce, if that word 
can be used. But, for separation by law, by which wife or husband 
— usually of course the wife — may be separated from a spouse who 
has been to her a demon either in word or act, for those causes I 
believe in a construction that is liberal. The effect of the argument 
that has been made, if it were carried out into our act, would be, by 
using the word only ^^intolerable'' or "extreme cruelty" in divorce 
a vinculo after all to go back virtually to the evil from which we 
are trying to escape; so that some courts might construe certain acts 
as extreme cruelty which ought not to be so construed; and there- 
fore the limitation upon Uie words "(»xtrem(» cruelty" in divorce a 
vinculo^ by confining it to those acts which do render life and health 
unsafe. Whereas, in this clause, the divorce a mensa there were 
added to it the additional ground of jK^rsonal indignities, which are 
not acts of extreme cruelty, and yet are sufficient, and should be 
sufficient in law as well as in morals, to award a divorce f mensa 
So it seems to me that we ought not to go back and widen the doors 
for divorce a vinculo while we are justified in the inclusion of this 
section by making the door still wider, at least not any closer than 
at present, for the separation by law, which is not a divorce either 
in law or in church. 

AD0L1*II SIX)MAN, Michigan: It is my understanding that this 
Congress has met for the purpose of improving the divorce laws 
existing, and to make them uniform throughout the States. We 
have left the question of extn^me cruelty in divorce a vinculo to be 
determined by the court. We liave put a different construction upon 
divorce a mcnsa^ which has raised the question as to how far the 
court would be concluded in (l(»termiiii^ig what is extreme cruelty 
a vinculo in view of the limitations placed a men Now, it strikes 
me that the divorce a mensa brings forward dangers that are not 
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likely to exist as strongly in the case a vinculo because parties re- 
main married, or at least they remain husband and wife in certain 
circumstances, and not in others. In other words, the divorce from 
bed and board places each in a position where privileges that are 
denied them of cohabitation are sought elsewhere, and under differ- 
ent circumstances rendering conditions even more dangerous than 
under the other form of divorce. I should oppose the adoption of 
paragraph e if I believed that paragraph d might have a word or 
two added to it that would cover the entire field; and in that connec- 
tion it is my intention to ask for a re-consideration, so as to add the 
same words to that section in a vinculo and the words are these; so 
as to make paragraph d read "extreme cruelty on the part of either 
husband or wife, such as to endanger the life or health of the other 
party, or render cohabitation unsafe, or life intolerable." Now you 
use the term "and life burdensome.'' I propose to use the words 
"life intolerable'' in both sections. 

The PRESIDENT: I call attention to the fact that this is im- 
pertinent to the present inquiry. The question before the Congress 
is the adoption of paragraph e. 

ADOLPH SLOMAN, Michigan: Well, it is in view of these cir- 
cumstances that I shall vote against the ademption of paragraph e. 

PRESIDENT WARREN, South Dakota: I am heartily in accord 
with the position of the gentleman from Missouri. I am opposed to 
the adoption of this paragraph, because, as I said yesterday, under 
cover of some of these phrases, "threats,'' "life burdensome," in the 
actual practice of some western States, divorces are allowed that 
ought not to be allowed at all, and are only a fraud on the public. 

The question being u|>on the adojjtion of paragraph e, a division 
was called for, and 8 delegates voted aye and 15 no; whereupon the 
Chair declared the paragraph not agreed to. 

PERCY WERNER, Missouri: Before proceeding further, having 
voted in favor of the adoption of ])aragraph d, I now^ move a re-con- 
sideration of that vote, and move the addition of the words sug- 
gested by the gentleman from Michigan. 

The PRESIDENT: The gentleman from Missouri is going ahead 
too rapidly. He moves a n^-consideration, and also an amendment, 
before the Congress has had time to express its view^s on the ques- 
tion of re-consideration. 

PERCY WERNER, Missouri: I said that I moved a re-considera- 
tion for the purpose of moving the addition of the words "or life 
intolerable," as suggested by the gentleman from Michigan. I first 
move a re-consideration of the vote on the adoption of paragraph d. 
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ADOLPH STX)MAN, Michigan: Under the ruling of the Congress, 
when you come to adopt the entire article, and members of the Con- 
gress are privileged to suggest amendments to i>articular sections, 
r intend to wait until the other paragraphs e, f and g are adopted, 
and then move the amendment suggested. 

The PRESIDENT: It is very interesting to know the intention of 
the genth^mau from Michigan^ but a motion to reconsider has been 
made. Is it seconded? 

PERCY WERNER, Missouri: I withdraw the motion to recon- 
sider upon the understanding that the suggestion may be made when 
the matter comes up on the adoption of the section as a whole. 

WALTER GEORGE SMITH, Pennsylvania: The rejection of the 
last paragraph which had been marked e, makes it necessary to re- 
sume the original lettering of the paragraphs as already printed. 
The next paragraph, therefore, is the original paragraph e, and I 
move its adoption. 

The paragraph was then read by the Secretary, as follows: 

e. Wilful desertion for two years. 

. The question being upon the adoption of paragraph e, it was 
carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of paragraph f, as follows: 

f. Habitual drunkenness for two vears. 
Duly seconded and adopted. 

WALTER GEORGE SMITH, Pennsylvania : I now move the adop- 
tion of paragraph g. 

g. Hopeless insanity of the husband. 
Dulv seconded. 

ERNEST MERTON, Wisconsin: I would like to inquire from the 
Chairman why hopeless insanity shall apply lo the husband and not 
to the wife? Why are they not jihuuHl equal before the law? 

WALTER GEORGE SMITH, Pennsylvania: The answer is that 
the endeavor has been to make (hem as far ecpial before the law as 
possible under the limitations of nature; but they cannot be made 
equal upon this ground. We say that a wife shall not be tied to an 
insane husband in all of the relations of matrimonv; but we also 
say, and say it with emphasis, that the duty of the husband is to 
maintain and support the insane* wife, more ])articularly by reason 
of the fact that her insanitv niav be brought about bv the matri- 
monial relation. 
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The question being upon the motion to adopt paragraph g, it was 
carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move you the 
adoption of section 4 as the paragraphs thereof have been approved. 

ADOLPH SLOMAN, Michigan: I now move you to amend para- 
graph d by adding the words "or life intolerable." 
Duly seconded. 

AMASA M. EATON, Rhode Islands I rise to a question of order 
whether it is not proper to reconsider before moving an amendment. 

The PRESIDENT: The Congress has just disposed of that ques- 
tion by the adoption of paragraph d in the shape in which it is now 
adopted. If the gentleman wishes to move to reconsider, and voted 
in favor of its adoption, he may do so. 

ADOLPH SLOMAN, Michigan: I made my motion simply because 
yesterday when wo adopted Article I, we were allowed to amend cer- 
tain sections of that article. But I withdraw my motion, and now 
move you, in order to have no question on the subject, to reconsider 
the vote by which paragraph d was adopted. 

Duly seconded by Mr. Werner, of Missouri. 

fbe PRESIDENT: Both of the gentlemen having voted in the 
affirmative, a motion to reconsider has been made; are you ready 
for the question? 

The question being upon the motion to re-consider, it was lost. 

PERCY WERNER, Missouri: 1 rise to make a slight suggestion, 
and thaf is that the title, which I assume is a part of this article 
divorce a merua^ be changed to "Judicial Separation." 

WALTER GEORGE SMITH, Pennsylvania: I would say, if the 
gentleman will allow me to state, that the Congress adopted, as 
against a motion made by the delegate from New Jersey, Rev. Dr. 
Minton, the nomenclature that we have. The Congress, through its 
Cliairman, asked yesterday for leave to have this statute arranged 
in sections, irrespective of titles; that is to say, the members of 
Congress will observe it is numbered consecutively in our sections, 
but it is broken up into chapters and titles. 

ADOLPH SLOMAN, Michigan: To bring this matter before the 
meeting, I second the motion of the gentleman from Missouri. 

The PRESIDENT: It has been moved and seconded that the title 
of this section be changed from "Divorce a mensa^^ to "Judicial 
Separation." Are you ready for the question? 
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AMASA M. EATON, Rhode Island : Tliat is one of those points, I 
presume, where there will be no objection in future in having the 
Legislature of each State adopt' its own formula. Therefore, it 
seems to me, unnecessary to vole on it at the present time. Those 
States that favor the words "judicial separation*" can use it; it 
is a mere matter of form; it does not affect the substance of the act. 
I presume the Chairman of the Committee on Resolutions will agree 
with m(\ Therefore, it is not necessary to make the change now. 

The PRESIDENT: I should like to know whether it would not be 
better to add the words ^'et fhoro,^^ 

WALTER GEOROE SMITH, Pennsylvania: We have not added 
to ''a vincido,^^ Every lawyer, it is needh^ss to say, knows what "a 
vincuUy'* means. 

VICE CHANCELTvOR EMERY, New Jersey: Tlie words are 
there, "bed and board." 

Tlie PRESIDENT: The question before the House is the change of 
the title "Divorce a mensa'^ to "Judicial Separation;" are you ready 
lor the question? 

The question bcnng upon tlie motion as stated by the Chair, it was 
lost. 

Having called the roll of the States, the Secretary announced 19 
States voting aye, and no State no; wh(M'(»upon the Chair declared 
section 4 adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 5. 
Duly seconded. 
Tlie Secretary then read the s(»ction, as follows: 

Article V. — Bars to Relief. 

Section 5. Wh(»n Decree Sliall b(» Denied. 

No decree for divorce shall be grantinl if it ajiprars to the satis- 
faction of the court that the* suit has been broiif^ht by collusion, 
or that the plaintitf has procunsloi- coniiived at the offense charged, 
or has condoned it, or has been guilty of adultery not condoned. 

The Secretary proceeded to call the roll of I he Statics, and an- 
nounced that 19 States voted n\i\ and no Stat(» no;whereupon the 
Chair declared section 5 adopted. 

WALTER GEORGE SMITH, Pennsylvania: T now move the adop- 
tion of section 6, in which necessarilv there is a blank left which 
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must be filled up by the different Ix'gislatures, owing to the different 
names of the courts which will take jurisdiction of divorce. 

Duly seconded. 

The Secretary then read section 6, as follows: 

Article VI. — Jurisdiction. 

Section 6. In What Courts. 

The court of this State shall have 

and entertain jurisdiction of all actions for annulment of marriage, 
or for divorce. 

The question being upon the adoption T)f section 6, it was unani- 
mously agreed to. 

WALTER GEORGE SMITH, Tennsylvania: I move the adoption 
of section 7. 

Duly agreed to. 

The Secretarv then read section 7, as follows: 

Section 7. By Personal Service in Actions for Annulment. 

For purposes of annulment of marria^je, jurisdiction may b(» ac- 
quired by personal service upon the defendant within this State 
when either party is a bona fide resident of this State at the time 
of the commencement of the action. 

The question being uixin the adoption of section 7, it was unani- 
mously agreed ta 

WALTER GEORGE SMITH, Tcnnsylvania: I will read section 
S, and move that it be afterwards taken up paragraph by paragraph. 

Duly seconded, and agreed to. 

The section was then read, as follows: 

Section 8. By Personal Service in Actions for Divorce. 

For purposes of divorce, either absolute or from bed and board, 
jurisdiction may be accpiired by i)ersonal S(»rvic(* uiM)n tlu* d(*fendant 
within this State, under th(» following conditions: 

a. When, at the time the cause of action arose, (»ither party was 
a bona fide resident of this States and has continued so to be down 
to the time of the commencement of th(* action; except that no action 
for absolute divorce shall be commenced for any cause other than 
adultery or bigamy, unless one of the parties has been for the two 
years next preceding the commencement of the action a bona fide 
resident of this State. 

b. Wh(»n, since the cause of action arose, eirher party has become, 
and for at least two years next preceding the commencement of the 
action has continued to be, a bona fide resident of this State: Pro- 
vided, The cause of action alleged was recognized in the jurisdiction 
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in which such party resided at the time the cause of action arose, as 
a ground for the same relief asked for in the action in this State. 

WALTER GEORGE SMITH, Pennsylvania: I move the adoption 
of paragraph a. 
Duly seconded, and agreed to. 

WALTER GEORGE SMITH, Pennsylvania: I move the adoption 
of paragraph b. 
Duly seconded. 

REV. CAROLINE BARTLETT CRANE, Michigan: This para- 
graph is one concerning ^vhich there was a good deal of debate in 
the meeting at Washington. I recognize, as almost all of the dele- 
gates have, that the clause is a very important one to the €*nd of dis- 
couraging migratory divorces. I believe that the clause should be 
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passed, with one exception, which I most earnestly entreat this 
Convention to consider, and to adopt in the form of an amendment. 
What is the object of this Congress? It is to permit improvement 
and uniformity in the divorce laws of the several States of the 
country. But are we working in the interests of uniformity when 
we have certain States, as, for example. New York and South Caro- 
lina and the District of Columbia, which are entirel;^ out of comity 
with the other States? We talk of comity between States. I care 
for comity betw^een human beings and comity in the interests of 
wronged and injured husbands and wives, especially wives, for 
reasons which I will give her(»after. We have the great State of 
New York which grants divorce* upon only one ground. We have the 
State of South Carolina, which grants divorce upon no ground at all. 
We have the District of Columbia, which grants divorce for one 
cause only. The exception for which I would plead is the exception 
in favor of an injured wife returning to the home of her father. 
Now, that does not opi*n the door to migratory divorce. But, for 
example, a woman marrit^s in tin* Stat(» of Michigan, her husband 
determines what shall be th(» place of her residence. Should she 
decline to go with her husband to the State of New York, or the 
State of South Carolina, it would be construed as a dest^rtion. She 
is obliged to reside where her husband determines she shall reside. 
Suppose there arises a cause for divorce which cannot be obtained in 
the State, for instance, we will say, of South Carolina. A divorce 
on any ground whatever she cannot obtain in that State. Suppose 
her husband has committed a crime which will send him to the peni- 
tentiary for life. She returns a broken-hearted woman to her 
father's home. Now, I say that if those States are so out of comity 
with other States, if they are so far in aberration from the grounds 
of divorce which we recognize as rightful grounds, moral grounds, 
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then we should recognize the right of this woman returning to her^ 
father's home or her ante-nuptial domicile to sue for divorce upon 
grounds which are there legal. 

Now, if we fail to do this, I am sure we are going to do a great 
wrong in a great many cases. Most of the States have substantial 
uniformity, in that case it will make no difference; but in the cases 
which are far outside of this general rule there is certainly a great 
disadvantage for the wife. For the wife is only there because the 
husband determines the place of residence. Therefore, the wife 
should have this privilege. For example, as head of the charity 
organization work in our town, I have come across a case recently 
of this nature, where the greatest injustice has been done to a 
woman now living in our State, having returned to her home. She 
cannot obtain a divorce, which everybody knows she ought to have, 
for the most atrocious reasons, because the offense was committed 
in a State where divorce is not granted for that reason. 

I did not know this matter was coming up this morning, and there- 
fore I am not prepared to speak upon it, as I hop^d to be; but this 
Congress does set out causes for divorce; and if the causes for divorce 
which are recognized as moral causes hold in the State of an injured 
wife's former residence — I do not mean that a wife can go to any 
other State but onlv the one in which she was married — it certainlv 
seems to me it should be granted there. "W** may discourage migra- 
tory divorce, but we discourage it with a vengeance when we leave 
an abused, wronged and helpless woman without remedy, because 
she was obliged to change her domicile and take that of her hus- 
band. I ask that this exception be made. I move an amendment 
which shall read as follows — not being a lawyer, I may not have 
put this in very good h»gal form, and 1 would be very grateful if any 
one suggests a bett(»r word for it — my amc^ndment is to add at th(j 
end of the clause: 

"And provided further, That an injured \vif<% having returned to 
her ante-nuj)tial domicile, and having there icsidcd continuously for 
two years, may be granted reli(»f according to the laws of such 
doiiiicile." 

PERCY' WERXEK, Missouri: I second the motiim. 

F. H. HUSHEE, North Carolina: lA*t me suggest to the lady 
from Michigan this slight change of verbiage, by putting just after 
the words **the cause of action arose'' the words, "or in this State," 
so that the proviso shall read: "IVovided the cause of action alleged 
was recognized in the jurisdiction in which such party resided at the 
time the cause of action arose, or in this State, as a ground for the 
same relief asked for in the action in this State." 



1 



96 

VICE-CHANOELT/)R EMERY, Now Jersey: If the cause of 
action was recognized in this State, then there is no reason for the 
amendment. 

REV. CAROLINE BARTLETT CRANE, Michigan: I do not think 
I shall accept that amendment. 

The PRESIDENT: The ameiidmcHQt is not accepted, the argument 
therefore is upon the amendment offered by the delegate from 
Michigan. 

VICE-CHANCELLOR EMERY, New Jersey: This question was 
K^ised once or twice before, aud discussed pretty fully before the 
C-ongress. The suggestion of Dr. Crane was taken from the Penn- 
sylvania resolutions, and 1 was looking for the list. 

The member from Michigan wishes to re-open that question, and 
I was going to say that the amendment might be put in proper legal 
form so as to have the question brought before the House. 

The PRESIDENT: I understand the delegate from Michigan to 
have asked for such suggestioii; y\\r 1;<U' rejected one made by the 
gentleman from North Carolina. 

REV. CAROLINE BARTLETT CRANE, Michigan: May I say I 
objected because there seemed to be a difference among lawyers on 
the subject? 

The PRESIDENT: You need not give any reasons. 

VICE-CHANCELLOR EMERY, New Jersey: This is the section: 
"If the plaintiff shall not have continuously resided in this State 
two years next before th(» reason complained of, the libel shall 
be dismissed ♦ ♦ ♦ ♦ qj. unless the defendant shall 
have resided continuously in this State three years next before 
the date of the complaint, actual service bcinj; made, uv unless the 
cause is habitual intemperance or intolerable ciui Ity, or the plain- 
tiff so domiciled in this State at tlie time* of (he niariiag<\ and before 
bringing tin* complaint has KMurncd to this State with intention of 
permanently remaining.'^ That was the provision in th(» statute 
referred to — unless the plaintiff' was domiciled in this State at the 
time of the marriage, and before bringing the complaint returned 
to this State with the intention of permanently remaining. 

The PRESIDENT: Will the Secretarv kindlv read the amend 
ment? 

The Secretary read the amendment, as follows: 

And provided further, That an injured wife having returned to 
her ante-nuptial domicile, and having there resided continuously for 
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two years, raay be granted relief according to the laws of such 
domicile. 

VICE CHANCELLOR EMERY, New Jersey: Only a suggestion as 
to the form. Section b commences with this statement as to resi- 
dence: ^'When, since the cause of action arose, either party has 
become, and for at least two years next preceding the commencement 
of the action has continued to be a bona fide resident of this State.'' 
That allows the wife to return, then the suggested proviso would 
be, '^Provided, That an injured wife having returned to her ante- 
nuptial domicile, and having there resided continuously for two 
years," which may or may not be before the bringing of the action. 
That clause, I think, should come out, because the former clause 
that she should live there two years covers that. I suggest, there- 
fore, that the clause, "and having there resided for two years" should 
be stricken out, it being covered by the previous part of the section. 

REV. CAROLINE BARTLETT CRANE, Michigan: With the 
consent of my second, I will agree to the striking out of those words. 
Agreed to also by the seconder. 

The SECRETARY: Then the amendment will read: 

And provided further. That an injured wife, having returned to 

her ante-nuptial domicile, may be granted relief according to the 

laws of such domicile. 

REV. CAROLINE BARTLETT CRANE, Michigan: If I may add 
one word, which I forgot. Much emphasis has been placed upon the 
action of the previous Congress. I wish to say that, after the debate 
lasted several hours upon this subject, I discovered accidentally 
that a clause not in wording but substantially the same had been 
originally incorporated in the suggestions which were made to this 
Congress by the Committee, but which had been stricken out after 
it was printed, in the preliminary meeting at Washington. 

WALTER GEOROE SMITH, Pennsylvania: W^hen the delegate 
says the Committee, she should say the Pennsylvania delegation; it 
was not a suggestion by the Committee on Resolutions. 

REV. CAROLINE BARTLETT CRANE, Michigan: I stand cor- 
rected; but the Pennsylvania delegation gave to us a number of sug- 
gestions, and it seems this very matter was amongst those recom- 
mendations which they made, but later, at a meeting of the Com- 
mittee on Resolutions, it was stricken out. I wish to say also that, 
after a debate of several hours, the motion failed to carry by but one 
vote in the previous Convention ; so that if there is anybody hypno- 
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tized by the idea of what happened in Washington, I wish to have it 
understood that this amendment came very near carrying. It would 
cause me great happiness to see it carried now. 

PERCY WERNER, Missouri: I want to say, having seconded this 
amendment, that if I thought it opined the door in the least to 
migratory divorce, I would very heartily oppose it; but I see it does 
not, and it is in the interest of humanity. 

A'MASA M. EATON, Rhode Island: I call upon the Chairman 
of the Committee on Resolutions to ask whether it would be satis- 
factory to his Commit t€*e? 

WALTER GEORGE SMITH, Pennsylvania: It would surely not 
be satisfactory to my Committee. The Pennsylvania delegation, as 
the delegate from Michigan has stated, when they prepared, in 
pursuance of what they deemed to be their duty, a series of proposi- 
tions for the consideration of this Congw»ss, and which were printed 
and submitted, stated: 

"1. Each State should adopt legislation restricting the remt^dies 
afforded by its statutes of divorce to its own citizens, just provision 
being made, however, that when the status of a wife is restored as a 
citizen of her original State by her returning to that State after an 
injury sufficient to warrant a divorce therein, she should be entitled 
to sue in that State, provided she was a resident thereof at the time 
of her marriage. This privilege should be guarded by requiring a 
reasonably long period of residence in her original State after such 
return. 

Note.— It wiU be observed that this resohitlon covers three points: (a) That 
the legislation of a state should afford protection only to Its own citizens; (b) 
That a wife should not lose her citizenship by reason of her marriagre, so far as 
the i^rotection of the divorce statutes is concerned; (c) That her right to such 
protection should be restricted by requiring a given period of residence in her 
original domicile before bringing suit for divorce. 

a. It is obvious that a very large proportion of the evils under existing legis- 
lation of the different states arises from the fact that the general proposition 
that the laws of divorce are properly made only for the protection of those 
persons whose domicile is in the state where relief is sought at the time cause 
of the divorce arose has been overlooked; and if each state would deny its courts 
jurisdiction in divorce to any applicant excepting one who was a citizen at such 
time, the anomalies now existing would be removed. Since the matrimonial 
relation is considered as being properly a matter of the highest moment to the 
state, and the preliminary contract must be executed in accordance with the 
laws of each state in order to be legal, it is obvious that any proceedingB for 
dissolution of the status of marriage must find their sanction in the legislation 
of that state. And it has been settled by a long line of decisions that any 
attempt of one state to extend its Jurisdiction over the status of marriage 
between citizens of another state is void, beyond the confines of the state in 
which proceedings are taken. All of the evils arising from migratory divorces 
will be met and removed by a strict adherence to this rule; and the extraordi- 
nary anomaly and injustice so often presented of persons who have been freed 
from the bonds of matrimony in one state being still held as married in other 
states will no longer exist. 

(b) As is well known, the citizenship of a wife, depending upon her domicile, 
follows that of her husband. But when an injury has been done her suflficient 
to warrant a divorce, it has been long recognized that she might acquire a 
separate domicile, Including of course a domicile in the state in which she had 
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her residence at the time of her marriage. By the adoption of legislation such 
as is recommended in this resolution, the wife will acoulre &uch separate 
domicile as she may determine, either in the state where she is living with 
her husband, or by returning to the state In which she resided at the time of her 
marriage. It is Intended to restrict this separate domicile, however, either to a 
different domicile in the state in which she has lived with her husband, or in the 
state in which she had her home at the time of her marriage. There should be no 
right for the wife to acquire a domicile other than that of her husband in any 
other state, excepting that of which she was a citizen at the time of her marriage. 
The reason for this is that either the courts of the domicile Of both husband and 
wife should have jurisdiction, because the injury arose while they had a common 
domicile in that state, or the jurisdiction should be given in favor of an Injured 
wife in the state of her original domicile, because In that state she would, in 
most cases, find her only relations and natural protectors when the ill treat- 
ment of her husband compelled her to withdraw herself from his home. There 
can be no reason why the courts of a state which, at the time of the marriage, 
and during the continuance of the marriage, and at the time the injury com- 
plained of arose, were foreign both to husband and wife, should acquire Juris- 
diction by the will of either of the parties." 

Now, that was biouglit before the Committee on Resolutions at 
its first meeting at Washington, and the Committee decided, after 
full debate, that that provision should not be retained. Then on 
page 85 of the debates, to which the delegate from Michigan re- 
ferred, will be found the further debate in the Congress; and the 
vote upon the subject will be found on page 94. The delegate now 
proposes to re-open that question. Burely, it would be unbecoming 
in me, if I had the power, and I surely have not the desire, to hold 
this Congress to any technical rules excepting the ordinary rules 
covering debate, certainly not in a matter of substance. It has been 
found, and it may well be found, that the proceedings in Washington 
require revision; that the Congress has committed itself to some- 
thing that, after further consideration, it would desire to reconsider. 
I do not think it would be the desire of any one here, open minded 
as I trust we all are, to preclude further discussion on the subject. 
Therefore, I beg those who favor the position of the delegate from 
Michigan, not to attribute to the Committee a desire of that sort. 
But unless a new argument can be advanced that was not before the 
Committee, and not before the Congress, then I submit it would be 
injudicious for us to introduce this new^ principle. 

The great d(»sire of those who consider themselves as the special 
advocates of what are known as the rights of women are continually 
striving to put them upon a plane of individuality entirely and ex- 
actly eijuivalent to men, and also are endeavoring to retain for them 
certain exclusive privileges that they have by reason of their sex. 
Now, lu^n* is on(» of those* cases where they should be put upon the 
same plane as man. For purposes of divorce a woman can acquire 
a separate domicile. That is what is known as the American doc- 
trine on the subject. It is only necessary, therefore, for her to 
observe the same rule that is laid down for a man, and all her rights 
will be preserved. The special case that was in the minds of the 
delegation from Pennsylvania was the hardship that has appealed, 
no doubt, to the sympathies of the delegate from Michigan, of a 
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young woman taken from her father's home into a strange State and 
there maltreated, given just cause for divorce in accordance with 
these six categories we have enumerated, and it is proposed that, 
being in a strange place, she should be given the right to go back 
to her home and obtain a divorce, without observing the rules that 
are required of men. That is the evil, 1 assume, that is sought to be 
abated by this proviso. Personally, I do not object to it; but in 
view of the full consideration that has been given to the subject, and 
in view of the fact that this is introducing an exception that will 
lead perhaps to other exceptions, I think it will be diflicult to carry it 
throughout the States when it is introduced; and I do not see that 
the evil is of sufficient importance to warrant us in adopting this 
proviso. The woman can choose her domicile, either the domicile 
that she had of her husband, and bring her suit there where the 
courts are open, or sh(* can go and choose another and separate domi- 
cile in a bona fide manner, and avail herself of the law^s there, if 
the law of the State she goes to recognizes the law of the State in 
which the injury has been done her. 

Now, it is at the very root of this matter to secure uniformity and 
avoid migratory divorces, wiiich are not the greatest evil, we all 
know that from the statistics, but which are one of the evils we wish 
to correct. If we introduce this proviso, it seems to me it would 
be dahgerous. We should not vary from the instructions given us 
by the Congress at Washington. 

PRESIDENT WARREN, South Dakota: I just wish to remind 
the gentleman that he has argued for an exception between the 
sexes in case of the hopeless insanity of the husband. 

WALTER GEORGE SMITH, Pennsylvania: I have; we cannot 
change the laws of nature. In certain respects, of course, there must 
be inequality under certain conditions; but this does not appeal to 
me as being a case of that kind. However inconsistent the Chair- 
man's position may be, or thc^ Chairman may be, I appeal — and I 
think I may do so, and it is with a great deal of hesitation, in view 
of certain matters that happened in the past — however, I think I 
may appt^il to the fact that the Committee has had this before it, 
and the Congress has had it before it. 

C. LA RUE MUNSON, Pennsylvania: I am going to say that the 
question here, it seems to me, is whether we will or will not reverse 
the action at Washington. On behalf of the delegation from Penn- 
sylvania, as Chairman, I submitted these resolutions to which the 
Chairman of the Committee on Resolutions called our attention; 
and we believed it was a proper inclusion in the law, and so it 
appears by our suggested resolution on page 19 of the printed pro- 
ceedings at Washington. However, the Committee on Resolqtions 
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disagreed with us, and reported adversely at least by omitting so 
much of oiir suggested resolutions. It came before the House then 
on a motion by Mr. Hart, of Louisiana, and subsequently I see he 
accepted an amendment that I suggested to him; and the matter was 
discussed at great length for two hours of our second morning, I 
think. The discussion is very vivid in my own recollection by reason 
of the decided views of the delegate of one of the Pacific States. 
However, when we came to a vote, the amendment of Mr. Hart, of 
Louisiana, was lost, as the delegate from Michigan properly says, 
by a vote of from 15 to 16. 31 States at that time voted, and, in 
point of fact, I think the roll call showed more than 40 States pres- 
ent. • Now, I doubt very much the wisdom of this adjourned meeting 
of the Congress reversing that action. Personally, and I think I 
voice the sentiment of my colleagues, personally I believe in that in- 
clusion; we from Pennsylvania thought so, and think so yet; but 
we bowed to the wisdom of the Congress, and I think by that action 
w^e should stand. If we open the door, perhaps it will be still further 
opened to changes. 

AMASA M. EATON, Rhode Island: The Chairman of the Commit- 
tee has stated his fear that a change of this kind may lead to further 
changes, and that the further change suggested may interfere with 
the adoption of our act by the different legislatures. Now, I have a 
little personal experience to state on that subject. Some five years 
ago the Commissioners on Uniform Laws recommended a law for 
passage on this subject, which included this very section, "Pro- 
vided the cause of action alleged was recognized in the jurisdiction 
in which such party resided at the time the cause of action arose." 
In pursuance of the vote of the Conference, it became my duty to 
urge the adoption of that law on the Legislature of Rhode Island. 
I was there met, and they succeeded in preventing the passage of the 
law, by this very state of facts; that is, some of the gentlemen sug- 
gested "Supposing that a wife is treated in this way, there is no 
exception, there is no clause provided by which she can obtain a 
divorce." That was the potent reason that led the Legislature of 
Rhode Island not to adopt the law. If this clause had been in, I 
think — and there was good reason for thinking — that at that time 
the Legislature of Rhode Island w^ould have adopted the proposed 
law. It seems to me, therefore, that the amendment now proposed 
meets a real want; and that in manv of the States we should \)e 
more likely to secure adoption of our statute with this proviso in 
than without it. And inasmuch as the vote taken in Washington 
was so close, and the motion there to exclude prevailed only by one 
majority, I do not think that the Cogress is precluded at this meet- 
ing from taking this matter up, and passing it again. 
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The SECRETARY: But the final vote on the resolution was a 
vote of 26 States to 4. 

A'MASA M. EATON, Rhode Island: Hut the action on this motion 
prevailed by but one majority. I tliiuk, therefore, that with this 
clause in we should be more apt to S(*cure favorable action by the 
different States. I favor the amendment, and I hope it will be 
adopted by a sfibstantial majority. 

JOHN C. RICIIBERG, Illinois: As a member of the Committee 
on Resolutions, I list(»ned with a good deal of interest to what my 
colleagues had to say upon this very section now under discussion, 
and, personally, if (his were not subject to abuses, I would favor 
the amendment, but I am afraid that it will be subject to a great 
many abuses. Another reason is, that I was very much impressed 
by the remarks of the genth^man from New Jersey (Dr. Minton) and 
the gentleman from Missouri (Mr. W<Tner) when the other question 
was up. I refer to striking out an auK^ndment to section d, where 
the Committee thought they were justilied in making a departure 
from the action of the Congress. I was so much impressed with 
that that I refrained from voting in favor of retaining that clause 
which had been added by the Committee*. We must remember that 
all these questions were fully discussed by the Congress at Wash- 
ington in a three days' session, and that there was a full representa- 
tion, as full as could possibly be exi>ected, of the different States in 
the Union, 42 States out of 45 being represented. We have here 
19 States represented out of 45. How many States are there repre- 
sented at this meeting, Mr. Secretary? 

The SECRETARY: 21 Slates reported, but there have been only 
19 States voting at to-day's session. 

JOHN C. RICHBERO, Illinois: With that number of States repre- 
sented at Washington, and this small number n^presented here, it 
seems to me that we are making a v(»ry hazardous departure in at- 
tempting to upset the deliberate judgmc^nt of that Congress at Wash- 
ington, und(*r whose dinM'tions this act has been drafted. 

There is another suggestion, and thnt is this — that by the adop- 
tion of this uniform code which we are nil in favor of, and which 
I trust we will labor to have* adopted, by every Slate in the Union, 
and which now is the law in fortv States of the T^'nion, Uu'vo is no 
necessity for a clause of this kind or character; a wife n^siding in 
any one of these States could secure her divorce* just as readily as 
if she returned to her original domicile. Then* are only three juris- 
dictions into whi(*h sh(* could be refpiired to remove by her hus- 
band where she would not have the same opportunity. And we must 
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legislate for the majority, for the good of all, and not for the excep- 
tion. The exception would be South Carolina, which has no code 
whatever, and to which but few^ people emigrate; and the District 
of Columbia, and of course the great State of New York. But if the 
great State of New York finds that she stands alone among the rest 
of the States of the nation, I apprehend, and what is our desire, she 
will also adopt a uniform code, and by adopting a uniform code give 
her citizens that relief which she has denied to them since the days 
of the Revolution — for one hundred ye^rs, as one of the delegates 
stated; but her citizens have sought that relief nevertheless, and 
have been forced to obtain it, by going to other States of the Union, 
notably Rhode Island, New Jersey, South Dakota, Illinois, and there 
they have obtained the relief; and it is time that the State of New 
York should have a code of divorce which substantially represents 
the moral sentiment of the community of the United States. 

TALCOTT H. RUSSELL, Connecticut: It seems to me the trouble 
in this case is what might be called an absence of mental perspec- 
tive. I feel very strongly on this matter; my sympathies at first were 
very strongly enlisted by the statement of the delegate from Michi- 
gan as to a particular case of hardship that had occurred. But we 
ought not to be called upon to legislate, and change this law in view 
of that particular case of hardship, unless such cases are likely to 
occur so often that such change becomes necessary. I think, in the 
majority of cases of the sort described, the cause of divorce would 
continue, cases of drunkenness, for example, after the wife removed 
to her original domicile; in such case as that she would have relief, 
I take it, under the statute as it stands. In the single case of an 
injury that might have been inflicted, a blow, or cruelty, or some- 
thing of that sort, it might be difficult for her to obtain the relief 
in all cases; but I think the trouble is we are paying too much atten- 
tion to an individual case when similar cases are not likely to occur 
often enough to niak(» it worth while to change the statute. 

SENECA N. TAYIX)R, Missouri : ^Vhen the amendment was first 
read, it struck me rather forcibly. The longer I think about it, the 
less I am in favor of it. The longer I think about it, the more I 
realize that it is to meet special cases that now and then may occur, 
and probably will. But we are not to forget that it is impossible 
to pass a law under which some hardship will not arise. But a law 
is made to meet universal cases, and there may be here and there 
an exception that it cannot meet! If we undertake to meet the ex- 
ceptional cases, we spoil our law. Suppose this case: New York 
grants divorce for only one cause; a young lady has gone to New 
York, married, say, in the State of Ohio or Missouri, and gone to New 
York to live. She becomes infatuated with somebody else; she 
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wants a divorce; she has not the scriptural grounds on which to base 
it. She goes home and says she is abused, and she stays there two 
years, and applies in the State of Missouri for a divorce. Under this 
proposed exception, there is a remc^dy provided whereby she could 
get that divorce. Or suppose the case where she went to South 
Carolina to live, and she has become dissatisfied for some cause, and 
she says, "I will go to my home," which we will say is South Da- 
kota, and she stays a couple of years and applies for a divorce. You 
are opening all this, which is one of the things we sei^k to avoid, a 
chance for a migratory divorce, beyond all question in my mind; at 
least it looks so to me. Tliat is one of the things we want to avoid. 
Now the idea of shaping this statute so that it will never work hard- 
ship on anybody is beyond human ken. 

P. H. BUSBEE, North Carolina: I think the language of the 
amendment is somewhat involved, and too minute. It seems to me 
the language suggested by the distinguished gentleman from Penn- 
sylvapia at the last session of the Congress would perhaps cover 
the views of the majority of this amendment. On page 91, he sug- 
gested a substitute amendment to the gentleman from Louisiana, 
and which Mr. Hart accepted, which would answer the purpose 
better. I quote from page 91 of the record: 

"2. When the courts are given cognizance of suits where either of 
the parties was domiciled in a foreign jurisdiction at the time the 
cause of complaint arose, it should be insisted that, excepting in 
cases of adultery, or in the case of a wife's returning to her original 
domicile, relief will not be given unless the cause of divorce was 
included among those recognized in such foreign domicile." 

It is impossible to i>ass any law which will cover cases of individ- 
ual hardship. That we must recognize. It is impossible to pass any 
statute so that it cannot be abused, or made the vehicle^of some 
evasion of the law. That we must recognize. But I apprehend that 
the migratory divorce is very rarely adopted by the injured wife's 
returning to the only place left her upon earth, the arms of her 
mother and the arms of her fatlier. She ought, I think, to be able 
to return to the home which sIk^ left as a bride: and if the laws of 
the State of original domicile granted divorce for extreme and intol- 
erable cruelty, if she had that right in the olace of her marriage and 
the home of her father, she ought not to lose it by marrying into a 
State which does not n^coguize that causo. I think, if the language 
suggested by the gentleman from Pennsylvania in his resolution, 
though not in the form of a statute, were added to paragra])h b, it 
would serve the purpose of this amendment. 

The PRESIDENT: What is your thought about tho argument of 
the gentleman from Illinois, that if this statute be adopted by the 
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States, there will be no necessity of going from one State to another, 
or returning to the home domicile? 

F. II. BUSBEE, North Carolina: It is a very powerful argument, 
and it would render this amendment absolutely useless. But I would 
like to hear from the gentleman from New York as to the proba- 
bilities of the adoption of this statute in the State of New York. I 
should like to hear from our absent friends from South Carolina as 
to the possibilities of its adoption there. I should like to hear from 
every member of the Congress whether he is so optimistic as to 
think that the adoption of this statute will be universal, or even 
general. All of us, I apprehend, will try to get the statute passed 
in the various States; but the Congress must recall that they have 
expressly advised against the extension of causes in any single State 
which now has fewer causes; they have put themselves on record, 
in opposition to the argument of my friend from Illinois, by stating 
that the Congress does not ask a single State to enlarge, but rather 
to restrict the number of these causes. So that I answer the query 
of the President by saying that it is utterly impracticable to think 
that there will be a uniform statute as to causes. Now, then, shall 
we say to the wife who returns to the bosom of her family that she 
is to be put upon the same plane as the lady of fashion who goes 
from New Y'ork to South Dakota, or any of the western States? The 
difference between them is as wide as the poles. It is not a migra- 
tory divorce to return to her home. I think if we adopted this 
simple language, if we used the words "in this State'' it would 
really cover the case cited of a wife returning to her former dom- 
icile; or if we used the language suggested by the gentleman from 
Pennsylvania of a wife being compelled to return to her original 
domicile in this State, would not that cover the ground? 

VICE-CHANCELLOR EMERY^ New Jersey: "Or the wife, being 
the plaintiff, has returned to her original domicile in this State?" I 
think it would cover it much better than the amendment before the 
House, and I was just. about to call attention to the fact that the 
way this amendment is drawn — will the Severe tary read the words? 

The SECRETARY: "And piovided further. That an injured wife 
having returned to her ante-nuptial domicile may be granted relief 
according to the laws of such domicile." 

VICE^CHANCELLOR EMERY, New Jersey: That would not do 
it at all. 

F. H. BUSBEE, North Carolina: I would suggest "Or the wife, 
being plaintiff, has returned to her original domicile in this State." 
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VICE-CHANCELLOR EMEKY, New Jersey: I think that reaches 
it. I would not delay the Congress but for the suggestion of one 
point that has not been brought out in any of the remarks. 

The PRESIDENT : Unfortunately, the suggestion of the gentle- 
man from North Carolina is not yt^t before the Congress. 

P. H. BUSBEE, North Carolina: I move as an amendment in place 
of the amendment, if it be seconded, unless it is accepted, of the 
words "Or the wife, being plaintiff, has returned to her original 
domicile in this State." 

Duly seconded. 

The PRESIDENT: Does the mover of the amendment accept the 
suggestion of the gentleman from North Carolina? 

REV. CAROLINE BARTLETT CRANE, Michigan: I am in doubt 
about the words "original domicile" in place of "ante-nuptial domi- 
cile." not being a lawyer; and I get contrary views on all -sides of 
me; I should like to get a little light on it. 

The PRESIDENT: If I understand the delegate from Michigan, 
she does not accept the amendment to the amendment? 

A MEMBER: The delegate from Michigan wants to be protected 
against her counsel. 

REV. CAROLINE BARTLETT CRANE, Michigan: I agree to 
that if it is put "ante-nuptial." 

Tlie PRESIDENT: Does the seconder accept it also? 

PERCY WERNER, Missouri: He does. 

The PRESIDENT: The Secretary will now read the amendment 
in its changed form. 

The SECRETARY: "Or the wife, being plaintiff, has returned to 
her ante-nuptial domicile in this State" to be added to paragraph b. 

FRANK H. KERR, Ohio: I ihink as it now reads it is inadequate 
to the cause proposed by lh(» member from Michigan in this par- 
ticular — 

The PRESIDENT: The gentleman from Ohio is advising the dele- 
gate from Michigan not to do what she has don<^? 

FRANK H. KERR, Ohio: No; I am only speaking about the in- 
adequacy of the remedy. Suppose the parents of that young lady 
no longer live in the State where she was married? Suppose they 
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Lave moved from Michigan to Ohio; then this would avail her 
nothing if she went back to her parents, who no longer live in 
Michigan. 

F. 11. BUSBEE, North Carolina: If the parents are migratory, it 
would not. 

FRANK U. KERB, Ohio: She would have to go back to the orig 
inal domicile or the ante-nuptial domicile, which would be Michigan 
It might well be that her father was a clergyman; she was born in 
Michigan and lived there when she was married, and by the migra- 
tory condition of the parents' life, they have gone to Ohio. Now, 
then, she could not go back to her ante-nuptial residence to avail 
herself of anything of the kind, if she wanted to go back to her 
parents. I would propose tliat instead of ante-nuptial domicile the 
words should be **the domicile of Iwv parents;-' then she could go 
back and get relief. 

AM ASA M. EATON, Rhode Island: Supposing both of them 
died? 

FRANK II. KERB, Ohio: Then she is out entirely. 

The PRESIDENT: There is nothing before the Congress — we will 
have lo come to order — there* is nothing before the Congress except 
the amendment by the genlhnum from North Carolina, and which 
has been accepted by the del'gate from Michigan and her second, 
and I shall have to confine the Congress to argument on that propo- 
sition. 

FRANK H. KERB, Ohio: I was aboiit to make a motion to amend 
the amendment by adding aflir the words "ant Muiptial domicile" 
the words *^or the domicile of Ikm* parents;'' that would cure it, 
without injuring the case at all. 

The PRESIDENT: Is that motion to amend the amendment 
seconded? 

REV. CAROLINE BABTLETT CBANE, Michigan: I accept that 
amendment if it is '^antenuptial domicile'' or '*the domicile of her 
parents.'' I think the gentleman's proposition was to substitute 
"domicile of her parents." I am willing to accept that addition to 
the amendment. • 

VICE-CHANCELLOR EMERY, New Jers(»y: That comes exactly 
in the line of the suggestion which I was about to make, and it was 
to call the attention of the Congress to a matter which does not 
seem to me to have been very sipiarely suggested in any of the re- 
marks made by the members in the d(»bate up to this point. These 
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sections, 7, 8, 9 and 10, were intended to give as a whole the eases 
where jurisdiction would be allowed in the different States; and 
taken in connection with section 23, as to the effect to be given to 
foreign decrees, they do form a complete and uniform system of 
giving jurisdiction and recognizing the effect of foreign decrees. 
That general system could perhaps be best shown by reading the 
clause relating to the effect to be given to foreign decrees, which is 
as follows: 

Section 23. Effect of. 

"Full faith and credit shall be given in all the courts of this 
State to a decree of annulment of marriage or divorce by a court of 
competent jurisdiction in another State, territory or possession of 
the United States when the jurisdiction of such court was obtained 
in the manner and in substantial conformity with the conditions pre- 
scribed in sections 7, 8, 9 and 10 of this act. Nothing herein con- 
tained shall be construed to limit the power of any court to give 
such effect to a decree of annulment or divorce by a court of a 
foreign country as may be justified by the rules of international 
comity: Provided, That if any inhabitant of this State shall go 
into another State, territory or country in order to obtain a decree 
of divorce for a cause which occurred while the parties resided in 
this State, or for a cause which is not ground for divorce under the 
laws of this State, a decree so obtained shall be of no force or effect 
in this State." 

That system carries out the final result of a two or three days' 
debate upon this whole question in the Congress at Washington, and 
that was the main question which we were called together to agree 
on. On this particular exceptional question now presented the vote 
of my State was given in favor of the amendment; so thlit, so far as 
the special particular question was concerned, its equity appealed 
to us. But, is it not apparent, from the difficulty of drawing the 
terms of your exception, that you are introducing here something 
wtich imperils this whole scheme. I have not the most remote idea 
that the mover of this resolution would think of such a thing. 
Look for a moment at the whole scope of these resolutions. Over 
and over again this principle was declared that where the plaintiff 
or the defendant was domiciled in a foreign jurisdiction at the time 
the cause of complaint arose, relief should not be given unless the 
cause of divorce was included among those recognized in such foreign 
domicile. And that proposition, after a full and complete debate, 
closely argued for two or three days, was accepted as the final 
settlement of the question; and the record will show that then the 
States adopted the proposition almost unanimously. A large num- 
ber of the gentlemen who participatc^l in that debate are not here 
to-day, as th<\y might have been had they supposed that that great 
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Bubstautiai fundamental question was to be re-argued and re-opened; 
and if put in different terms, let it be done with the responsibility 
that the possibility of the adoption of the uniform law is gone. A 
ready excuse is offered by some State or some gentlemen of a State 
not here to-day to say, "Why, we argued this in Washington in a 
full Convention of the States; it was the great question, the question 
of jurisdiction against the absent party, and the effect to be given to 
decrees against persons not served with process; and we all finally 
agreed that, leaving out, for the purpose of settling a great prin- 
ciple, the special exceptional cases, we must strike the general prin- 
ciples of justice on which w^e could all agree; and, in order to pre- 
vent the danger of collusive, migratory divorces, and in order to 
fix a basis for recognizing foreign decrees on the principles of jus- 
tice, we all finally agreed that those were the terms." Why, one 
of the strongest arguments against the adoption of the amendment, 
as I recall it, was made by one of the representatives from New 
York, the one to whose suggestion, as a member of the Committee 
on Resolutions, our second resolution owes its form; and we might 
possibly have his assistance in the adoption of this code, but he is 
not here to-day. It is true, there may be exceptional cases of hard- 
ship, but would it be possible under any law to prevent it? 

I was about to call the attention of the Congress to the fact that 
this amendment to paragraph b in this section would, I take it, call 
for the same amendment to section 10 about jurisdiction by publica- 
tion in actions for divorce, so that you will throw out the whole 
scheme. Let me call attention to the distinct resolutions passed in 
Washington. 

The second resolution. 

"2. When the courts are given cognizance of suits where the plain- 
tiff was domiciled in a foreign jurisdiction at the time the cause of 
complaint arose, it should be insisted that relief will not be given 
unless the cause of divorce was included among those recognized 
in such foreign domicile." 

And the same provision was made as to the defendant. 

With reference to the question of foreign decrees which is so 
connected with it that the two are one, the resolution was as follows: 

"16. Each State should adopt a statute embodying the principle 
contained in the Massachusetts act, which is as follows: *If an in- 
habitant of this Commonwealth goes into another State or country 
to obtain a divorce for a cause which occurred here while the parties 
resided here, or for a cause which would not authorize a divorce 
bv the laws of this Commonwealth, a divorce so obtained shall be 
of no force or effect in this Commonwealth.' " 

Personally, so far as an individual case might appeal either to 
the judgment of a member, or of a court in applying the law of the 
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particular States, the particular case of hardsliip nn*i:ht be sucb as 
to induce the most liberal eonstruclion of the law, yet I thing the 
vote of the States upon this amendment must be taken in view of 
the resolutions to which I have called attention. We stand at a 
somewhat critical point of the whole proceeding, and the vote on 
this amendment should therefore be taken with a proper sense of 
the responsibilities of the action. 

REV. CAROLINE BARTLETT CRANE, Michigan: I wish to 
answer some objections whicii have been made, and which have 
arisen since I spoke before, if I may be allowed to do so. 

VICE-CHANCELLOR EMERY, New Jersey: I move that unani- 
mous consent be given. 

The PRESIDENT: There being no objection, the delegate may 
proceed. 

REV. CAROLINE BARTLETT CRANE, Michigan: I wish to say, 
first, that if the acceptance of the suggested clause to the amend- 
ment is going to imperil the amendm(*nt as I moved it, I am sorry 
that I accepted; I would be satisfied to have it pass in the form I 
put it. I perhaps too hastily consented. 

I wish to answer the objection as to the privilege of sex. 1 9m 
not pleading for the privilege of sex. I am pleading for something 
to offset the privilege of sex which a man enjoys wlien he takes the 
wife he has married to anv State which he desires for a residence. 
There is a privilege of sex infinitely greater than what we ask for 
a wronged wife returiiing to her home, and SiH^cing redress in that 
State. 

With regard to reversing the decisions at Washington, we have 
had examples of that h(»re this morning and y(*8tefday. The Com- 
mittee on Resolutions did not hesitate <o depart from the rulings of 
that Congress when they chose to do so. There* is more* than one 
instance, as I am informed, in the resolutions presented here where 
things have been dropped out and things added — 

WALTER GEORGE SMITH, Pennsylvania: I must interrupt the 
lady at this jioint to ask her to state just what she refers to, because 
the bases her argument upon a statement of fact, and I think she 
will recognize the propriety of my request. 

REV. CAROLINE BARTLETT CRANE, Michigan: I understood 
that on page 6, the latter half of paragraph d, which was afterwards 
denominated paragraph e, was added by the Committee. 
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WALTER GEORGE SMITH, Teunsylvania: Added by the Com- 
mittee? 

REV. CAROLINE BARTLETT CRANE, Michigan: And it waB 
stricken out again. 

WALTER GEORGE SMITH, Pennsylvania: That was added by 
the Committee, it is true, with the explanation to the Congress that 
it was a suggestion from the Committee. The Committee, yester- 
day morning made the utmost explanation, and the fairest explana- 
tion, as to just where they stood. If the delegate had then been 
present, she would not have made the statement she has just made. 

REV. CAROLINE BARTLETT (IIANE, Michigan: I still main- 
tain that this suggestion was made; and the Chairman of the Com- 
mittee has also said, as he claims, that his remark was with great 
hesitation, that his Committee had considered this matter very care- 
fully, and therefore grealt weight should be given. Now, 1 want to 
say also that another member of the Committee this morning told 
me that this would be done, and this would not be done at all. Well 
as large a Committee as that should be able to know what should 
be done, and he gave me to understand it would be absolutely use- 
less to bring this matter up on the floor, because the Committee had 
decided against it. Now, the argument goes both ways. One gen- 
tleman argues because there are forty States that are in comity, the 
number protected by the suggested amendment is so small, it does 
not matter. Another gentleman says that the number is so large 
that we are opening the doors on every side. 1 do not think one 
argument ought to offset the other. Certainly, if New York thinks 
that all the other States will toady to her idea on this subject, there 
is no reason whatever to change her basis and to come into comity 
with the other States. With regard to the opinions of the former 
Congress, I do not know why this Congress is assembled if we have 
not the right to use our own judgment, if the new members have 
not the right to use their own judgment upon these matters. Cer- 
tainly, if the former members are not here, it is not our fault, not 
the fault of those who have come here, perhaps, because they have 
this matter especially at heart. I think that full faith and credit 
should be given to the new delegates, especially when we consider 
that the motion on this subject was lost by a single vote. With re- 
gard to the particular case, I am almost sorry I cited one particular 
case; that was a single instance of numerous cases which might 
occur. Of course, it might be right that a young lady contemplating 
matrimony should look up the laws of the State to which her fiance 
desires to take hc^r; but, I fancy if she did, such marriage would 
hardly tak<» place. The object of this Convention, it seems to me, 
is to make divorces harder for those who ought not to have them, 
not to put needless and cruel obstacles in the way of people who 
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are wronged. Certainly, my conception of the object of this meeting 
is not to do that latter thing, but to guard against every evil which 
we can in the way of divorce, not to make it impossible for a wronged 
and innocent person to obtain redress when returning to the ante- 
nuptial home. 

The SECRETARY: As bearing upon this subject matter, I would 
like to call the attention of th^ Congress to page 200 of the pro- 
ceedings : 

"Resolved, 1. That the resolutions adopted by this Congress on the 
subject of divorce, be referred to the Committee on Resolutions, 
with instructions to embody them in a statute to be submitted 
eventually as a uniform statute on the law of divorce to all of the 
States. 

"'2. That when this duty shall have been performed, the Chairman 
of the Committee shall communicate the /act to the Governor of 
Pennsylvania, the President of this Congress, with the request that 
he call the Congress together to consider the proposed statute. 

"3. Tliat copies of the proposed statute be printed, and distributed 
to each delegate to this Congress at h^ast thirty days before the date 
set for its re-convening as herein provided for.'' 

Now, 1 am not sfinng anything as to the power of this Congress 
to change the action of the Congress at Washington; but I do know 
that the attendance at this session of the Congress has been very 
seriously affected, because members in attendance at the session 
in Washington believed that this session was simply called to judge 
whether the Committee on Resolutions and the officers, as a general 
Committee, had drafted a statute which did embody the principles 
declared by the Congress at Washington; and if it had been thought 
that at this re-assembling of the Congress the whole question so 
fully discussed at Washington would be re-discussed, we would have 
had possibly double the attendance that we have now. From corre- 
spondence, as well as from statements made to me as Secretary, I 
feel satisfied that many of our absent members believed that the 
object of this assembling of the Congress was simplv to consider 
whether these resolutions on page 200 of our proceedings had been 
faithfully carried out by the members of the Committee. 

The question being called, and being on the proposed amendment, 
namely, the addition to paragraph d of the words "or where the wife, 
being plaintiff, has returned to her ante-nuptial domicile in this 
State, or the domicile of her parents,'' a division was called for, and 
the Secretary announced 10 delegates voting aye and 15 no, where- 
upon the Chair declared the amendment lost. 

REV. CAROLINE BARTLETT CRANE, Michigan: In order that 
we may be on record in this matter, I move a vote of the States be 
taken. 
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Seconded by Mr. Eaton, of Rhode Island. 

The Secretary then proceeded to call the roll of the States upoti 
the vote on the amendment, and when Delaware was reached, Mr. 
Nields said: 

"In the Congress the vote of the State of Delaware was against the 
resolution; I am in favor of it, but I will have to vote no." 

When 'Minnesota was reached, Rev. Mr. Haupt said: 

"I would like to explain my vote. I am in favor of this amend- ' 
ment if it can be carried out consistently with the provision of the 
statute as to foreign decrees, but believing it cannot, I vote against 
it.'- 

Upon reaching Missouri, Mr. Taylor said: 

'^Missouri is divided, and I suppose we cannot vote at all. I am 
against the amendment, and my colleague is for it." 

Upon reaching New York, Mr. Terry said: 

"My position is the same as that of the gentleman from Minne- 
sota. If this amendment could be adopted consistently with the 
rest of the resolutions reported by the Committee, I should vote for 
it. To my mind, it cannot be so adopted, and therefore I vote no.'- 

Upon reaching Rhode Island, Mr. Eaton said: 

"I must explain my vote, because I argued in favor of this amend- 
ment. I find my reasons are overcome by the arguments presented 
to the contrary. Personally, I should favor it; but, owing to the 
force of the arguments against it, and the possibility of its opening 
the door to other larger abuses, I shall be obliged to vote no." 

Upon reach Utah, Mrs. Siegel said: 

"I vote no, and I must explain my vote. I certainly want to 
benefit mv sex in everv wav, but I feel much harm would come from 

ft. ft ft* ' 

the adoption of this amendment." 

The roll call being finished, the Secretary reported 7 States voting 
aye and 11 no; whereupon the Chair declared the amendment again 
lost. 

The question then being upon the adoption of paragraph b as 
reported, it was carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 8, which includes paragraphs a and b, just approved. 

The Secretary thereupon called the roll of States, and having com- 
pleted the call, reported 19 States voting aye and none no; where- 
upon the Chair declared section 8 adopted. 

W^ALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 9, relating to publication in cases of annulment. 
Duly seconded. 

8 
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The PRP:SIDENT: We have heretofore been going through the 
different paragraphs of the sections until we came to the close of a 
section, and then voted upon the adoption of the section by States. 
It seems perfectly useless to take a vote on a section where there is 
but a single paragraph, and then another vote by States. If th<* 
Congress desires <o vote by States, a motion to that effect should 
be made. 

VICE-CnANCELLOR EMERY, Xc^w Jersey: May I make a sug- 
gestion. The course suggested by the Chairman has been followed 
where a section has been divided into different paragraphs; there a 
vote on each paragraph was had, and then when the entire section 
was ready for action upon it, the vote was taken by States. But 
as sections 1) and 10 an* so closely related, I would ask that the vote 
of the States to be tak(»n upon the adoption of the two sections at 
the same time. 

WALTER GEORGE SMITH, Pennsylvania: In accordance with 
this suggestion, I move the adoption of sections 9 and 10, and call 
for a vote of the States; calling attention, first, to the fact that there 
is a misprint in the fifth line of section 10, which should read ''or 
from bed and board," instead of as printed. 

Duly seconded. 

The Secretary thereupon read sections 9 and 10, as follows: 

'^Section 9. Bv Publication in Actions for Annulment. 

^*When the defendant cannot be served personally within this 
State, and when at the time of the commencement of the action the 
plaintiff is a bona fide residi^nt of this State, jurisdiction for the 
purpose of Annulnuait of Marriagt* may be acquired by publication, 
to be followed wh(»re practicable, by s<*rvice upon or notice to the 
defendant without this State, or, by additional substituted service 
upon the defendant within this State, as prescribed by law. 

^'Section 10. Bv Publication in Actions for Divorce. 

'*When the d(*fendant cannot be served personally within this 
State and when at the time of the commenccMuc^nt of the action the 
plaintiff is a bona fide resident of this State, jurisdiction for the 
purpos(* of divorce, whether absolute or from bed and board, may 
be ac(iuired by publication to be followed where practicable by ser- 
vice upon or notice to the defendant without this State, or by addi- 
tional substituted service upon the defendant within this State as 
prescribed by law, under the follow^ing conditions: 

a. When, at the time the cause of action arose, the plaintiff was a 
bona fide resident of this Stat<\ and has continued so to be down to 
the time of the commencement of the action; except that no action 
for absolute divorce shall b(» commenced for any cause other than 
adultery or bigamy, unless the plaintiff has been for the two years 
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next preceding the commencement of the action a bona tide resi- 
dent of this State. 

b. When, since the cause of action arose, the plaintiff has become, 
and for at least two 3'ears next preceding the commencement of the 
action has continued to be a bona fide resident of this state: Pro- 
vided, The cause of action alleged was recognized in the jurisdiction 
in which the plaintiff resided at the time the cause of action arose, 
as a ground for the same relief asked for in the action in this State." 

The Secretary thereupon called the roll of the States,, and, having 
completed the roll, announced 19 States voting aye, and none no; 
whereupon tlie Chair declared the sections adopted. 

WALTER GEORGE SMITH, Pennsylvania: I do not want to pro- 
voke a debate, but my friend from Missouri, my colleague upon the 
Committee on Resolutions, calls my attention to the fact that the 
change of the word **and'' to **or" in the third line of section 4, 
paragraph d, which makes it read, "extreme cruelty on the part of 
either husband or wife, such as to endanger the life or health of the 
other l>arty, or render cohabitation unsafe," makes that paragraph 
inconsistent with paragraph d of section 3, and he wishes the same 
change made; and I ask unanimous consent to make the change. If 
there is any obj(»ction, I shall withdraw this request. 

VICE-CHANCELLOR EMERY, New Jersey: I call attention to 
the fact that it is not inconsistent, because the two paragraphs relate 
to two different subjects; one is divorc(» a mensa and the other di- 
vorce a vinculo and I think, when I suggest(Ml that the "and" would 
be construed "or'- possibly in the other section, it was said that it 
did not make any difference. 

WALTER GEORGE SMITH, Pennsylvania: Does the gentleman 
object to changing "and" to "or?" 

VICE-CHANCELLOR EMERY, X(»w Jr^rsey: I do not object to 
it at all, so far as the application in our own State is concerned. 

CHARLES THADDEUS TERRY, New York: I object to that. 

WALTER GEORGE SMITH, Pennsvlvania: Therefore, I do not 
press it. 

PERCY WERNER, Missouri: I ask for a vote on the matter. 

WALTER GEORGE SMITH, Pennsylvania: I rise to a point of 
ordcM*; th(» regular order of business is something else: I asked this 
by unnnimous consent, and when that is withheld, I withdraw mv 
request. 

PERCY WERNER, Missouri: I give notice now that I shall move 
to amend by changing the word "and" to "or" before the adoption 
of the statute as a whole. 
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WALTER GEORGE SMITH, Pennsylvania: 1 accept notice on 
bebalf of the Committee. 

I now move the adoption of section 11. 

Duly seconded. 

The Secretary then read section 11, as follows: 

'^Section 11. Particeps Criminis may be Made a Party. 

"Any one charged as a particeps criminis shall be made a party j^ 
ui)on his or her application to the conrt^ subject to such terms and 
conditions as the court may prescribe,-' and proceeded to call the 
roll of the States, and having completed, announced 18 States voting 
aye, and none no; whereupon the Chair declared section 11 adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 12. 

Duly seconded, and the section read by the Secretary as follows: 

Section 12. Hearings. 

All hearings and trials shall be had before the court, and not be- 
fore a master, referee, or any other delegated representative; and 
shall in all cases be public. 

The Secretary proceeded to call the roll of the States, and when 
New Jersey was reached, Vice-Chancellor Emery said: 

"Our New Jersey constitution is so peculiar in reference to this 
matter that I desire to place the delegates from New Jersey upon 
record as voting no. This section applies to most of the States, 
but we shall have to vote no, because, under present conditions, and 
until our constitution is changed, it would be impracticable in our 
State. It does not affect the other States at all." 

W^hen South Dakota w^as reached. President Warren said: 

"Private hearings are a great scandal in South Dakota, and I 
vote emphatically aye." 

Having completed the roll call, the Secretary announced 17 States 
voting aye, and one State no; whereupon the Ctair declared section 
12 adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 13. 

Duly seconded. 

The section was then read by the Secretary, as follows: 

Section 13. Attorney, Appointment of by Court. 

In all uncontested cases, and in any other case where the court 
may deem it necessary or proper, a disinterested attorney may bo 
assigned by the court actively to defend the case. 

The Secretary proceeded to call the roll of the States, and an- 
nounced that 18 States voted aye, and none no; whereupon the Chair 
declared section 13 adopted. 
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WALTER GEORGE SMITH, Pennsjlvania: 1 now move the adop- 
tion of section 14. 

Duly seconded. 

The Secretary then read section 14, as follows: 

Section 14. Proof Required. 

No decree for annulment of marriage, or for divorce, shall be 
granted unless the cause is shown by affirmative proof aside from 
any admissions on the part of the defendant. 

The Secretary then proceeded to call the roll of the States, and 
announced 18 States voting aye, and none no; whereupon the Chair 
declared section 14 adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 15. 

Duly seconded. 

The Secretary then read the section, as follows: 

Section 15. Impounding of Record and Evidence. 

No record or evidence in any case shall be impounded, or access 
thereto refused. 

The Secretary then proceeded to call the roll of the States, and 
announced that 18 States voted aye, and no State no; whereupon 
the Chair declared section 15 adoi>ted. 

Adjourned. 



SECOND DAY 



Afternoon Session. 

The Congress re-convened at 2.30 o'clock, p. m., President Penny- 
packer in the Chair. 

The PRESIDENT: The regular order of business is the considera- 
tion of section 16, with regard to decrees nisi. 

WALTER GEORGE SMITH, Pennsylvania: I move the adoption 
of sections 16 and 17 together. 

The PRESIDENT: What is the force of the word "of" in the first 
line of section 16? 

WALTER GEORGE SMITH, Pennsylvania: I suppose the correct 
rendering of that phrase would be "after the hearing of any cause," 
and I will ask unanimous consent to insert the word "the" before 
"hearing." 
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ERNEST MEKTON, Wisconsin: I would like to inquire in connec- 
tion with this matter whether this final decree is a decree that liber- 
ates both parties? 

WAl/IER (iEOliOE 8M1T1I, Pennsylvania: Yes, sir. 

ERNEST MER1\)N, AVisconsin: It frees both husband and wife, 
gives the same privilege to the wrongdoer as to the innocent one? 

WALTER GEORr.E SMITU, Pennsylvania: Yes, sir. 

The motion to adopt s(»ctions Ki and 17 was then duly seconded, 
and the Secretary read as follows: 

Section 16. Rule for Decree NiH^ 

If after the hearing of any cause, or after a jury trial resulting 
in a verdict for the plaintilf, the court shall be of opinion that the 
plaintitr is entitled to a decree annulling the marriage, or to a 
decree for divorce from the bonds of matrimony, a decree nisi shall 
be entered. 

Section 17. Final Decrees, Entry Of. 

A decree nisi shall become absolute after the expiration of one 
year from the entry thereof, unless appealed from or proceedings 
for review are pending, or the court before the expiration of said 
period for sufficient cause, upon its own motion, or upon the appli- 
cation of any party, whether interested or not, otherwise orders; 
and at the expiration of one year such final and absolute decree 
shall then be entered upon application to the court by the plaintiff, 
unless prior to that time cause be shown to the contrary. 

The Secretary thereupon proceeded to call the roll of the States, 
and, after comph^ting the same, announc(»d that 15 Stat(»s had voted 
aye, and no State no; whereupon the Chair declared sections 16 and 
17 adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of sections 18 and 19. 

Duly seconded. 

The Secretarv then read the sections, as follows: 

Section 18. Decree a Mensa^ Terms Of. 

In all cases of divorce from bed and board for any of the causes 
specified in section 4 of this act, the court may decree a separation 
forever thereafter, or for a limited time, as shall seem just and reas- 
onable, with a provision that in case of a reconciliation at any time 
thereafter, the parties may apply for a revocation or suspension of 
the decree; and upon such application the court shall make such 
order as may b(^ just and n^asonabh*. 

Section 19. Former Name of Wife. 
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The court upon granting a divorce from the bonds of matrimony 
to a woman may allow her to resume her maiden name, or the name 
of a former deceased husband. 

The Secretary thereupon called the roll of the States, and, having 
completed the same, announced 15 Stales voting aye, and no State 
no; whereupon the Chair declared sections 18 and IJ) adopted. 

ADOLPH SIX)MAN, Michigan: 1 desire, at this stage, to move 
an amendment to Article IX, by adding thereto a section to be 
known as section 20, which I present in this form, but which can be 
changed if it is thought the language does not meet the requirements: 

Section 20. No decree of divorce, interlocutory or final, shall be 
granted in any divorce suit in which there are minor children, until 
due and timely notice of the pendency thereof and the hearing there- 
on shall have been given to the prosecuting attorney, county attorney 
or other disinterested attorney appointed by the court of the county 
in which the proceedings an* pending, and a reasonable opportunity 
afforded to apjK'ar and repres(»nt the interests of such minor children. 

SENECA N. TAYLOK, Missouri: I second the motion, for the pur- 
pose of getting the matter before the Congress. 

WALTER GEORGE SMITH, Pennsylvania: I cannot accept the 
amendment on behalf of the Committee on Resolutions, because we 
have not had it before us at all. If the Congress accepts it, it must 
accept it on its own responsibility. 

TALCOTT H. RUSSELL, Connecticut: This would be entirely un- 
suited to the practice of Connecticut. It puts on the State's attor- 
nny, a criminal officer, an entirely new set of functions. It makes a 
different officer of the State's attorney as his functions are under- 
stood in our State; and I thing it would be entirely inadequate in 
Connecticut 

The PRESIDENT: In the States where such notice is given, does 
not the guardian represent the children? 

ADOLPH SIX)MAN, Michigan: There may be no guardian ap- 
pointed for the minor children. 

The PRESIDENT: Do you not ask for the api>ointment of a 
guardian ad litem? 

ADOLPH SLOMAN, Michigan: In my State, it is required that 
a copy of the subpoena be served upon the prosecuting attorney; 
and in no instance does the court grant a divorce unless there is a 
certificate from the prosecuting attorney's, office to the effect that he 
has investigated the circumstances and condition of the childn^n, 
and gives his opinion as to which party shall have the custody of the 
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eliildrc'U, and what provisions shall be made for Iheir welfare. Now, 
it has been said here repeatedly that the State is party to the mar- 
riage and party to a divorce; and the State is interested very largely 
in the welfare of the minor children, who are likely to become either 
a public charge, or are likely (o be placed in the custody of one or 
the other of the parties who is ill suited to look after their welfare. 
This Congress has passed a provision giving the court authority to 
appoint a disinterested attorney in uncontested cases, and in other 
cases, where the court may see tit, to defend the action; but 
nowhere has there been provision made for some one who may look 
after the interest of I lie minor children. It is assumed that the 
court of chancery, which is supposed to be the guardian of minor 
children, would ordinarily atUnd to (hat, but it is absolutely im- 
possible, in the numerous divoice cases presented to the court, for 
the court in the little time it might have, or with the parties simply 
before it, to in(|uire fully into the situation and circumstances of 
those children; whereas, either the prosecuting attorney, or in coun- 
ties where there is no prosecuting attorney, the county attorney, or 
if neither of these, then a disinterested attorney of the court, having 
ample time, may come forward and inquire into the circumstances, 
and present the interest and welfare of these children to the court. 
It is for that reason that I submit this amendment. 

PERCY WERNEK, Missouri: I thoroughly agree with the gen- 
tleman who has just taken his seat that the most important con- 
sideration in any divorce procet'ding is tin* propi^r care of the rights 
of the minor children involved; and if there were no other provision 
in this act for looking after their interests, I would heartily support 
that amendment. I find, however, in section 1*1 already adopted a 
provision that in all uncontested cases, and in every case where the 
court may deem it necessary or proper, a disinterested attorney 
should be appointed. Obviously, all cases where the rights of minor 
children are involved aw such jiroper cases: Tt may be that it might 
have been well in section 13 to have directc^d attention to the cases 
w^here the rights of minor children are involved; and I would think 
it preferable at the proper time to amend section 13, so as to call 
attention to those cases, rather than overload this statute with an 
additional provision. But if it were thought better to provide for 
this in a special section, such as proposed by the gentleman from 
Michigan, I would vote in favor of it. 

VICE-CHANCELLOR EMERY, New Jersey: I have a suggestion 
to make in reference to the proposed amendment. This is purely a 
matter of procedure, and depends in each State upon the considera- 
tions which are thought necessary in that State to guard against the 
action of its courts. Speaking for tho practice in my own State. 
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where there is no such thing as a county jurisdiction, where every 
suit is brought in the court of chancery which has jurisdiction over 
the whole State, there are no prosecuting attorneys; and in the 
decision of each case the court would consider as one of the factors 
upon which the imiK)itance of the case hinged this situation with 
reference to children. We do that so constantly that even when a 
decree of divorce is granted on one side or the other, we make no 
decree with reference to permanent custody of the children, except 
upon a special hearing; and the court of chancery is specially 
charged with everything pertaining to the care, custody and mainte- 
nance of these children. Now, it is possible that in some States the 
courts to which they give jurisdiction in divt)rce are unable, by reason 
of the pressure of other business, to give to this particular class of 
cases the attention which they deserve. It may be that in those 
States additional provisions as to a proper procedure should be 
added. There is nothing in this statute that will prevent a State, 
the State of Michigan, for example, from incorporating in this act 
all those provisions specially applicable to the procedure in its own 
State. But we are now attempting to agree on those general prin- 
ciples applicable to all States, relating to the jurisdiction, and so far 
as possible, the Committee on Resolutions in their final meeting de- 
termined to eliminate as far as practicable all those provisions which 
were purely procedure. It perhaps might be a matter of interest to 
'the Congress to be informed — and I will refer here again to what the 
Chairman said in his report — that the original draft of the bill 
which we proposed to submit contained a complete procedure act, 
but it was found that the circumstances and the conditions were so 
different that finally, on the full meeting of the Committee, they 
absolutely cut out three-fourths, or perhaps nine-tenths, of the act, 
so as to eliminate the procedure sections. Section 13, 1 think, as the 
delegate from Missouri has said, would of itself authorize the court 
to do it, if that act was passed. The prosecuting attorney, speaking 
in reference to its applicability in my own State, the prosecuting 
attorneys of I he different counties, have their time so much occupied 
with other business, I doubt whether the interest of the children 
would be so well taken care of as when committed to the court itself. 
The court exercises the powers of a court of chancery, which in- 
cludes the oversight or sperial protection to the children. I think 
that was the idea in the preparation of this final report, to eliminate, 
as far as possible, everything which might be thereafter supplied 
by siH^cial provisions as to procedure. 

ADOLPH SLOMAN, Michigan: May I be permitted just one word 
more? I appreciate very fully the able remarks of the Vice-Chan- 
cellor; but we have provided in procedure for the appointment of an 
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attorney to defend the cause in circumstances where collusion might 
exist, or where there w^as reason the court should be informed of the 

situation, and a defense should be interposed. We made that pro- 

• 

vision, notwithstanding that that is a matter wholly of procedure. 
Why, then, should a provision which contemplates the care and wel- 
fare of the minor children be considered of any less moment than 
that which related to the appointment of an attorney who should 
defend the cause? Not only that, but it is a fact which is known to 
the members of the Bar throughout the United States that in some 
jurisdictions records have been established where divorces have been 
granted within the period of practically ten minutes, and a number 
of them, one after another, where it is utterly impossible for a court 
to inform itself fully with r(»gard to the condition of the children 
and what best represents th(4r future welfare. In the jurisdiction 
of my friend, the Vice-Chanc(»llor, it may be that every safeguard is 
thrown about minor children in divorce cases, and I have no doubt 
that every safeguard is thrown about them; but there are States 
where there is not that protection thrown about them; and we are 
establishing, or seeking to establish, a uniform law^ throughout the 
States, and we are not seeking to reach States like that* represented 
by the Vice-Chancellor, where not only the rights of the parties in- 
volved in the divorce, but the rights of children are amply protected, 
but w^e are seeking to reach more i)articularly that class of States 
where there is not that full protection that exists in the State of 
New Jersey. 

W^ALTER GEORGE SMITH, P(»nnsylvania: I only want to make 
one remark to set my friend at rest as to why wc introduce anything 
at all as to procedure. That was in order to comply with the direct 
instructions from th(» ("ongress on those particular points of pro- 
cedure. We endeavored to (explain that in the report submitted 
yesterday. 

The Secretary then called the roll of the States upon the motion 
to adojit jn'oposed new section 20, and afterwards reported 2 States 
voting aye, and 15 States no; wh(»reupon the Ohair declared the 
motion lost. 

WALTER GE0R(;E SMITH, Pennsylvania: I now move the adop- 
tion of sections 20 and 21. 
Duly seconded. 
Th(^ Secretary then n^ad sections 20 and 21 as follows: 

Article X. — Appeals. 

Section 20. From What Decrees. 

Appeals or proceedings for review may be taken only from decrees 
nm, either for annulment of the marriage, or for divorce, whether 
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from the bonds of matrimony or from bed and board, and not from 
final decrees, unless objection to granting the same be made as pro- 
vided by section 17 of this act. 

Section 21. From Orders for Permanent Alimony, and Orders Rela- 
tive to Children. 

Appeals or proceedings for review may also be taken from all 
orders for payment of permanent alimony, and from all orders rela- 
tive to the care, custody and maintenance of children. 

PROFESSOR JAMES BARR AMES, Massachusetts: As I read 
section 20, it does not hang together with sections 16 and 17. Sec- 
tions 1(> and 17 provide for a decree nisi if the court shall be of 
opinion that the plaintiff is entitled to a decree annulling the mar- 
riage, or to a decree for divorce from the bonds of matrimony. Sec- 
tion 20 alludes to decrees nm either for annulment of the marriage, 
-or for divorce whether from tho bonds of matrimony or from bed and 
board. That is to say, there is no provision in scM'tion 16 for a decree 
nisi in the case of divorce from bed and board. Section 20 assumes 
that there is such a decree. The other point in this section is this: 
Section 17 provides for appeals from dccriMs nisi^ but as I read 
section 17, there is no appeal from a final decree. 

WALTER CfEORGE SMITH, Pennsvlvania: Not intended to be. 

PROFESSOR JAMES BARR AMES, Massachusetts: Then, it 
seems to me, th(^ last line and half of section 20 is sui>erfluous, '*and 
not from final decrees, unh^ss objection to granting the same be 
made as provided by section 17 of this act." Section 17 does not pro- 
vide for any appeal from final d(M'rees, and therefore the words I 
have just quoted should be omitted. 

VICE CHANCELLOR EMERY, New Jersev: This is a matter of 
form, and it ought to be made exactly right. Professor Ames has 
suggested — 

PROFESSOR JAMES BARR AMES, Massachusetts: If I mav 
continue one momc^nt, I would sugg(»st a compel ion to this extent: 
Strik(^ out the word "whether" in the* third line, and strik(* out in the 
next line the words "or from lH»d and board,'' and then strike out 
that portion of th(» section beginning "unless obj(*ction," so that the 
section will r(»ad "Appeals or j)roce(»dings for revi(»w may be tak(»n 
only from d(Mre(»s nisi, either for annulment of th(» marriage or for 
divorce from the bonds of matrinionv, and not from final decrees." 

VICE-CHANCELLOR EMERY, New Jersey: The parties must 
have* the right to aj^peal from a final d(H'ree. The general object 
of that section providing for an ap[)eal from a decree nisi and not 



124 

a final decree was to provide that the appeal could be taken at once 
in those cases where decrees wm are granted. Of course, in those 
cases where no decrees nisi were granted, the decree would be final 
at once, as a decree from bed and board becomes final at once. In 
all cases there must be an appeal upon the merits from the decree 
entered; it never would do to have it final. The section says, appeals 
from decrees nm either for annulment or divorce from the bonds of 
matrimony, not from final decrees in such cases unless objection to 
granting the final decree is made as provided in section 17. I think 
the general object was this — I speak with some hesitation, because 
the practice is entirely new to us, and gentlemen practicing in States 
where decrees ni are allowed would know more about them — the 
purpose, as I understood it, w^as this: When a decree nisi was granted 
in the case where the marriage w^as absolutely dissolved, then ob- 
jection might be made within the year, and if objection was made 
within the year and the court heard that objection, and, to a certain 
extent, re-tried or re-heard the case; and the purpose w^as that pend- 
ing the re-hearing or re-trial in the court itself, there ought not to be 
nn appeal pending; and it was therefore intended that there should 
not be an appeal from final decrees if the final decree was entered 
without an objection in the other court. There must of course be 
an appeal in all cases from the subordinate court; any other pro- 
vision would be unconstitutional in any State, probably. I think, 
however, the Professor's objection to the phraseology is correct; the 
language is not clear, and it ought to be w^orked into a clear shape, 
and then pc^rhaps there will be no disagreement on the principle. 

TALCOTT H. RUSSELL, Connecticut: This act provides for ap- 
peals, but we and the various States, as 1 understand, exercise our 
discretion as to what proportion of the act we shall adopt. In Con- 
necticut, the plaintiff cannot appc^al from a decree refusing a divorce; 
it is in the discretion of the court granting the divorce, even although 
he proves a cause which comes within the statute. Of course, we 
think that is a very good feature, and we do not propose to give it 
up, and any recommendation that appeals be allowed generally 
would be revolutionary in our practice. I do not think it ought to be 
adopted. I do not think there would be any chance of it, at any 
rate. If we adopt this provision for appeals, it would only be ex- 
tending the rights of those who apply for divorce, and would oblige 
the court to give them a divorce even although they might not think 
it best in the exercise of their discretion. Of course, it may be well 
enough for other States, but I do not think it would be adopted in 
our State. 

ROBERT H. RICHARDS, Delaware: This provision would be im- 
possible of operation in our State. AVe have a constitutional pro- 



125 

vision prohibiting appeals from interlocutory decrees or judgments. 
We liave an appeal from final decrees only. So that this would be 
impossible of adoption. It is quite possible also that there are other 
States having similar provisions. Could not this general statute be 
made effective without adopting this particular section? 

SENECA N. TAYIvOR, Missouri: The rule which formerly ob- 
tained in Missouri was that appeals could only be taken from a final 
judgment; but it was a matter of legislative enactment, and not a 
constitutional provision. Finally, our I^egislature passed an act 
that, on the trial of an issue or plea in abatement in attachment 
cases, Tf the decision were against the attachment the plaintiff might 
at once appeal from that and take the view of the Supreme Court on 
the subject. Now, it does not matter what the statute may say in 
any State on the question that appeal shall only be taken from final 
judgments and decrees, if this statute is passed making provision 
that where there is a decree nisi you may appeal from that, that 
would be constitutional, unless there is a constitutional inhibition 
against it. Generally, in our State appeals can only be taken from 
final judgments, yet this provision in regard to attachment, taking 
an appeal where the attachment is dissolved before you come to final 
issue, works charmingly; so would this divorce act. We have nothing 
in our State in regard to decrees nisi in divorce, but it would be one 
of the most flexible things in i\w world for any lawyer to apply. 

(At this stage Governor Peunypacker retired, and Hon. Amasa M. 
Eaton, Vice-President, took the Chair). 

The VICE-PRESIDENT: Is the Congress ready to vote on the 
amendment? 

PROFESSOR JAMES I5AHR AMKS, Massachusetts: I make no 
amendment, and I was not criticizing tiie substance of (his act, but 
simply made a suggestion as to the form of s(»ction 20. 

The VICE-PRESIDENT: There is no matter before us, unl(»ss an 
amendment is proposed, exc(»ptiug the passage of the s(»ction as it 
stands. 

PROFESSOR JAMES BARR AMES, Massachusetts: To bring 
the matter before the Congress, then, I move that the suggested 
changes which I presented be adopted, namely, that in the third 
line the word "whether" be omitted, and in the next line the words 
"or from bed and board" be omitted; and that all after the word 
Mecrees" in the fifth line be omitted, so that the section will read 
as follows: 

Appeals or proceedings for review may be taken only from decrees 
nisi^ either for annulment of the marriage or for divorce from the 
bonds of matrimony, and not from final decrees. 
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SENECA N. TAYLOR, Missouri: Why not add *-or from the de- 
cree from bed and board or legal separation," so that there may be 
an api>eal in a case of that kind? The proposed amendment does not 
cover that. 

PKOFESSOK JAMES BAKE AMES, Massachusetts: My whole 
criticism was of the incompatibility of this section. I am simply 
trying to bring about consistency between the sections. 

CUAKLES F. LIBBY, Maine: It seems to me that the objection is 
correct, and that the change needs to be made. I think the trouble 
grows out of the earlier draft of this act, out of which certain mat- 
ters were stricken. One of the objections, however, that has been 
urged seems to me to grow out, perhaps, of a misunderstanding of 
the real etTect of tlie decree nisi. We speak of a decree nisf as 
interlocutory; but that is not quite accurate. No decree that passes 
upon the whole merits of the case is an interlocutory decree. An 
interlocutory decree is to advance the cause in some of its various 
stages, but when you tinally pass upon the merits of a case, 30U get 
a final decree upon the merits. If this is rightly understood, it 
does not seem to me K would fall under the inhibition A the consti- 
tution of Delaware. I merely suggest that. Is it not pos- 
sible that we arc^ misleading ourselves by the use of the 
term decree nisi and final decree? Ought it not to be decree nini 
and decree absolute? The decree nin is a final decree with simply a 
postponement of operation until a certain time — for what purpose? 
To give the parties who may be alTected by it, wiio have not been 
before the court, an ojiportunity to ap])ear and object, and if fraud 
has been practiced upon the court, an opportunity to show that there 
has been fraud, because this affects the status of individuals, lasting 
in its character, and there is every reason that great care should be 
taken against giving immediate effect even to a decree on the merits. 
I think that the changers that have* be(»n suggest<^d are right, and they 
should be adopted; but I think a re drafting possibly of this section 
would bett(»r express the views of the Congress. It seems to me 
that instead of using the words *'final decree-' it shouhl be *^not from 
the decree when absolute,'' then you have expressed your meaning. 
The ap[M»al is to be from \\w decriM* nisi. There is good reason why 
th(? appeal should not be from the decree absolute, because, in enter- 
ing the decre<* nisi^ the court has und(»rtaken to pass upon the merits 
of the case, and to express its judgment that a divorce should be 
granted; and it is only in case where you are granting a divorce, 
not where one has been refused, that an appeal lies. It seems to me 
that if that language should be changed so as to read "and not from 
the decree when absolute,'^ or something of that kind, you would 
have covered it. Then you have not undertaken to express the 
opwwn that an appeal should not be taken from a final decree <>f 
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divorce from bed and board, which I do not suppose any one in- 
tended. Did the Congress intend that there should be no appeal 
from a final decree of divorce from bed and board? 

SENECA N. TAYLOR, Missonri: No, the Congress int(aided that 
there should be. I think we can obviate all this difficulty by the 
amendment which Professor Ames suggests with this further amend- 
ment. See if you will acc(*pt this: *^\pi)eals or proceedings for re- 
view may be taken only from decrees nisi eithei- for annulment of 
marriage or for divorce*. ■' Now, you do not say divorce from the 
bonds of matrimonv, or divorc(» from bed and board. We have al- 
ready defined in this act that divorces are of two kinds; one is that 
that severs the nmrital ti(», and the oth(*r is a separation from b(*d 
and board. Now, if we sp(»ak of divorce, and do not limit it by using 
the words "from the bonds of matrimony,'' we sp(»ak properly; that 
applies then to an aj^peal from a decrc^e of divorce, whether absolute 
or from bed and board merely. Am I not right? 

PROFESSOR JAMES BARK AMES, Massachusetts: I think no-t. 
Because the second line is that appeals may be taken only from de- 
crees nisi; and the only provision for decrees nisi; when you read 
section 10, is decrees annulling the marriage, or diurees for divoiTe 
ffpm the bonds of matrimony. There is no provision for decrees 
nisi in the case of divorce from bed and board. 

VICE-CHANCELLOR EMERY, New Jersey: It strikes me, from 
the course of the discussion, that the practical difficulty which arises 
here is by reason of the application in each Stivte of tlu^ir constitu- 
tional or statutory provisions relating to appeals from decreets. 
Some States, either by constitution or by statute, provide that, there 
shall be no appeal or writ of error except from a final decree or judg 
ment. Now, it has occurred to me that probably the introduction 
of this question of practice relating to appeals might involve a diffi- 
culty if we attempted to S(*ttle it here by uniform statute; and it 
also occurs to me that possibly there is not any occasion at all for 
any provision in this act in relation to a[»peals from dc^crees either 
nisi or final, because each State regulates its appeals or writs of 
error, not by the nature of the question involved, but by the fact of 
the finality of the judgment, or what the judgment includes. On 
turning to th(» statute of Massachusetts — I read from their section 
18 — ^'Decrees of divorce shall in the first instance be decrees nm, 
and shall become absolute after the (»xi)iration of six months from 
the entry thereof, unless the court before* the expiration of said 
period, for sufficient cause, upon application or any party interested, 
otherwisi* orders." 

Now, there is not in the Massachusetts divorce statutes any spe- 
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eial provision vlh to whether an appeal from a decree in a ease of 
matrimony shall be entered from the decree nisi or from the decree 
when it becomes absolute. It is quite possible that tJie courts of 
Massachusetts, in the application of their constitution and statutes, 
have said which dcM-rin* you shall appeal from, under what terms 
and in what time. We have defined, with some particularity, in sec- 
iton 17 of the statute just adopted, what shall be done. I take it, 
from the reading of the Massachusetts statute, there is but one de- 
cree entered, the decree nisi which standing for six months becomes 
absolute, and that nothing further is done. The form of procedure 
adopted by section 17 you will see is somewhat different. It says: 

•^Section 17. A decree nisi shall Ix^come absolute after the expira- 
tion of one year from the entry thereof, unless appealed from or pro- 
ceedings for review are pending, or the court before the expiration 
of said period for sufficient cause, upon its own motion, or upon the 
application of any party, whether interested or not, otherwise 
orders; and at the c^xpiration of one year such final and absolute 
decree shall then be entered upon application to the court by the 
plaintiff, unless prior to that time cause be shown to the contrary." 

This seems to contemplate, at the end of the year, the entry of 
what is called a final decree, an absolute decree. Now, the laws of 
each State, as they stand to-day, would determine the appealability 
from any judgment or decree, I take it, so that it might perhaps 
be advisable from that point of view, in working out the practice, 
to omit in our act any provision as to appeals, leaving that to each 
State. This decree nisi is so new to me I do not know how it is 
worked out practically, and the matter w^as not mooted before the 
Committee; but is it entirely clear that if we said nothing about 
appeals, these decrees would be subject to the general provisions of 
the laws of the States in reference to appeals? Appeals might or 
might not be allowed then. 

WALTER GEOKGE SMITH, Pennsylvania: I have just written 
and submitted to Professor Ames a simple statement which may not 
be technically correct, but which 1 believe is the wish of the Con- 
gress and the purpose of the Committee, and I will read it. 

'^Appeals or proceedings for review may be taken only from de- 
crees nisi either for annulment of the marriage or for divorce from 
the bonds of matrimony, and not from final decrees. Appeals may 
also be taken from decrees for divorce from bed and board." 

Our friend, the Vice-Chancellor, proposes, and I think, from what 
I have overheard from some of my colleagues on the Committee — 
we have listened with great satisfaction to what he said — to stnke 
out the whole subject of appeals, leaving it to each State to do what 
seems proper. My only obje(;t4oTf tQ tbfrt, and it ia not very stren- 
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uous, is this — while it is true that it is an anomaly to speak of an 
appeal from a decree that is not a final decree, the gentleman from 
Missouri has pointed out that in his State at least there is such a 
practice, and there is such a practice in certain kinds of decrees in 
the State of Pennsylvania, and I daresay in others. Our friend from 
Delaware explained that ho is ujet by a constitutional inhibition, and 
that the decree must be a final decree. This thought of decrees nisi 
and final decrees is taken from the statute of California, and of one 
or two other States; the purpose being, as was explained in the 
Congress at Washington, to allow an opportunity for the correction 
of mistakes, discovery of fraud, and, not the least of all, the oppor- 
tunity for reconciliation. We do nat care, as far as the Committee 
is concerned, at all when it comes to matters of procedure, what 
technical language is used in any particular State, the thought of 
this Congress being that there should be, first, a decree upon the 
merits of the case, and that should be the only thing appealed from, 
and the limit of time for appeal should be fixed, and that the proper 
decree should be entered. Now, it is eminently proper that there 
should be a right of appeal from decrees of divorce from bed and 
board. The delegate from 'Massachusetts has pointed out to us that 
there is an awkwardness and discrepancy in the language here which 
makes it inconsistent with section 17. If it is the best thought of the 
Congress that our wish will be understood by striking out this sec- 
tion providing for appeals, I am willing to have it go; but I am 
apprehensive that if we do not put in that provision as to what I 
have already stated in regard to decrees nu% it may be overlooked 
in some States; whereas, if we do adopt it, it is distinctly understood 
that there is no sacredness in the words. Everyone of you will go 
back to your State, and will take these sections in regard to pro- 
cedure, and so far as procedure is concerned you will have to adapt 
it to the jurisprudence of your State on this subject. With that as 
our feeling, had we not better leave that section stand as I have 
read it, or perhaps it might be drawn a little more artificially, or, as 
suggested by the delegate from Massachusetts — apjieals or proceed- 
ings for review may be taken only from decn^esnm, either for annul- 
ment of the marriage or for divorce, and not from final decrees — 
then this subject is disposed of. Then, in order that there may be 
no ambiguity, we can add, "Appeals may also be taken from decrees 
for divorce from bed and board." 

TALCOTT H. RUSSELL, Connecticut: I move to strike out this 
whole article on the subject of appeals, including sections 20 and 
21. We have spent all the afternoon trying to lick this thing into 
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shape, discussing details, and it is admitted that it is not yet in 
such form that it can be a matter for uniform adoption. 

PRESIDENT WARREN, South Dakota : I second the motion. 

JOHN C. RICHBERG, Illinois: I think we are all indebted to 
Professor Ames for calling attention to the incongruity of this 
Article X with reference to Article IX, sections 16 and 17. There 
is no question about it, there is an incongruity, and it is obscure 
and indefinite. There can be no fault found with sections 16 and 17 
as adopted. It is simply with reference to this article. Now, every 
purpose will be accomplished that the delegate from Massachu- 
setts contends for, or the Chairman of the Committee, if we adopt 
the motion to strike out the entire article relating to appeals. It 
would take some time to put this thing in proper shape. We have 
now before us two amendments, neither of which is satisfactory, 
and no one can say how either of the amendments would stand with 
sections 16 and 17 as adopted. There certainly is no use in retaining 
this article. When it comes to the question as to what is a decree 
nisi in one case and what it is in another, there is a difference, and 
many States have no such decrees. In all deference to the delegate 
from Missouri, I beg to call his attention to the fact that the decree 
he is referring to in Missouri is not a decree nisi. When you dis- 
solve an attachment there is a judgment that the attachment shall 
not stand, and of course that is a final decree, and is appealable. In 
an action of attachment vou have two forms of decrees, one is as to 
whether the attachment shall lie, and the other is as to whether you 
shall recover your money under the attachment; you have practi- 
cally two forms of action in one. We have precisely the same law 
in Illinois. Now, in the matter before us, where you have a decree 
nisi which is not to become final until after the year, it would seem 
that the appeal from the decree nisi would lie at any time within 
the year; it is quite immaterial whether it would be within a day or 
within ten days or twenty days. Every State has a statute on the 
subject of appeals, an appeal must be taken within a limited time 
prescribed by law. It would seem to me therefore that the motion 
of the gentleman from Cohnecticut is a very proper one, to strike 
out the entire chapter on appeals. 

BENJAMIN H. NIELDS, Delaware: If the section as read or as 
amended is recommended, it would be an absolute nullity in Dela- 
ware, and it would be an absolute nullity in good many of the 
States, because the right to an appeal from a final judgment is a 
constitutional right secured to every individual. Why, then, pass 
any resolution with reference to appeals? 

The question being upon the motion to strike out the chapter on 
appeals, including sections 20 and 21, it was carried. 
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WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 22, wbicli will now become section 20. 
Duly seconded. 
The Secretary then read the section, as follows: 

CHAPTER III— GENERAL PROVISIONS. » 

Article X. — Children. 

Section 20. Legitimacy of. 

a. In an action brought by the wife, the legitimacy of any child 
born or begotten before the commencement of the action shall not be 
affected. 

b. In an action brought by the husband, the legitimacy of any child 
born or b(»gotten before the commission of the offense charged shall 
not be affected; but the legitimacy of any other child of the wife may 
be determined as one of the issues of the action. All children be- 
gotten before the commencement of the action shall be presumed 
to be legitimate. 

The Secretary then called the roll of the States, and announced 
that 18 States voted aye, and none no; whereupon the Chair de- 
clared section 20 adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of section 23, now 21. 
Duly seconded. 
The Secretarv then read section 21, as follows: 

Article XI. — Foreign Decrees. 

Section 21. Effect of. 

Full faith and credit shall be given in all the courts of this State* 
to a decr(»e of annulment of marriage or divorce by a court of com 
p(»t(»nt jurisdiction in another State, territory or possession of th(» 
United States when the jurisdiction of such court was obtained in 
the manner and in substantial conformity with the conditions pre- 
scribed in sections 7, 8, II and 10 of this act. Nothing herein con- 
tained shall be construed to limit the power of any court to give such 
effect to a decree of annulnu^nt or divorce by a court of a foreign 
country as may be justified by the rules of international comity: 
Provided, That if any inhabitant of this State shall go into another 
State, territorv or countrv in order to obtain a decree of divorce for 
a cause which occurred whih* the parties resided in tliis State, or 
for a cause which is not ground for divorce under the laws of this 
State, a decree so obtained shall be of no force or effect in this 
State. 
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ADOLPH SLOMAN, Michigan: I would like to inquire from the 
Chairman of the Committee as to whether or not the question of 
full faith and credit is not regulated and controlled by the Federal 
Constitution, whether if a State undertook to pass a law giving 
faith and credit, for instance, in a suit brought by publication, no 
personal s(?rvice hinng had, as they did in the recent case decided by 
the United States Supreme Court, in which they denied the full faith 
and credit clause to a divorce granted where proceedings were by 
publication^ — in the fa(*e of that fact, could a State undertake by this 
act to give full faith and credit to divorce by publication? 

WALTEK GEORGE SMITH, Pennsylvania : Undoubtedly. As I 
understand the law, the Constitution of the United States has pro- 
vided that full faith and credit be given to certain decrees and 
judgments; and that provision of the Constitution has recently 
been interpreted by the Stipreme Court of the United States in the 
case of Haddock vs. Haddock; and there is a long line of decisions 
on that subject. But there is nothing to prevent a State saying that 
within its borders full faith and credit shall be given to any decrees 
whatsoever unless they be of some character contrary to the Con- 
stitution of that State, or contrary to the Constitution of the United 
States. The provision of the Constitution of the United States lays 
the command on the States to give full faith and credit, but the 
States may add to that command if they see proper to do so. The 
object of this section obviously is to correct the anomaly that is 
found to exist, notwithstanding the exercise of the great wisdom of 
the majority of the courts and the Supreme Court of the United 
States. Before the decision in Haddock and Haddock was rendered, 
the question was before the Committee. The Congress had held 
its session in Washington prior to the n^ndition of that judgment. 
But we found that this question of the etTe(!t of foreign d(»crei»s was 
one of the vital questions relating to the whole subject of divorce. 
Here is the state of things: one Stale recognizes, on the ground of 
comity, apparently reguhir judgments or decrees reuderc^d in another 
State. Another Stat(» will recognize them under ci^rtain conditions, 
after they liav(^ b(M*n found to comply with those rcmditions. An- 
other S(at(» refuses to be bound by tli(»m at all. Now, the great 
object that we have in view here is, if possible, to obtain the adop- 
tion of a just, uniform law of divorce that will commend itself to 
the communities of all of the different States. We have to leave 
to the different States the subject of jurisdiction with regard to 
causes. The central thought that we have is that each community 
must decide for itself what are causes in that communitv: but w^e 
are earnestly hoping that we may make such a provision in our 
statute as will remove the intolerable condition of affairs where a 
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man is married in one State, and not married in another, where 
children are legitimate in one State, and not legitimate in another. 
We undertook, as mem?x»rs of the Congress will see by reference to 
the section that has been stricken out entirely, on page 10 of the 
statute, to provide a uniform method of giving jurisdiction to the 
courts, and we decided it was dangerous to do that. We say that 
it is fair and just that if in substantial conformity with the pro- 
visions of this act, the courts of any one of the States of the Union 
gets jurisdiction over the parties, that then that judgment or decree 
entered by that court ought to be good throughout the United States. 
That is the purpose of (he section now before us. 

SENECA N. TAYLOR, Missouri: There is not a section before 
the Congress that was wrought over as much as this particular sec- 
tion. As now drafted, it was prepared by Professor Huffcut, Dean 
of the Law School of Cornell University; and its importance is far 
rea(*hing. If such a law as this had existed in New York when the 
Haddock case came there, it never would have found its way to the 
Supreme Court, because if the service had been had in conformit,> 
with an act which was uniform, then New York would have felt 
compelled to give comity to that decree, and if New York had done 
that, there would have been no appeal from that decision to the 
Supreme Court of the United States. Our view was that a statute 
like this, if it became uniform, would cure the far reaching evils 
pointed out in the Haddock case; and we presume it will, after 
mature deliberation. 

The Secretary then called the roll of the States upon the adop- 
tion of section 23, now section 21, and announced 19 States voting 
aye, and no State no; wh(»reupon the ('hair declared the section 
adopted. 

PERC^Y WERNER, Missouri: I rise to move an amendment bv 
th(» adoption of a section to the general provisions which have just 
been passed, to be entith'd S(»cti<m 22, and to be as follows: 

Wherever a decree* in favor of either party involves the finding of 
the other guilty of a crime or misdemeanor under the laws of this 
Stat(» it shall Ik* the duty of the trial judge to re|>ort his findings 
to the pros(»cuting attorn<\v of the* county in which the case was 
tried, or the otTensc* commit t(*d. 

Duly S(»conded. 

WALTER OEOROE SMITH, Pennsylvania: I will ask the gen- 
tleman as a p(»rsonal favor to withhold that motion until we shall 
have acted on section 24, because it is new matter, and this with- 
holding shall be without prejudice. 

Motion withdrawn. 
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WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of sections 24 and 25; the new niiinbers being sections 22 
and 23. 

Duly seconded. 

The Secretary then read the sections, as, follows: 

Article XII. — Repeals. 

Section 22. Repealing Clause. 

The following acts of Assembly and parts of acts, viz: 



and all other acts and parts of acts of Assembly of this State, gen- 
eral, special or local, appertaining to the subject matter covered by 

I 

this act, be and the same are hereby repealed: Provided, That noth- 
ing in this act contained shall effect or apply to any actions for 
annulment of marriage, or for divorce, now pending. 

Section 23. When Act Shall Take Effect. 

This act shall take effect on the day of 

A. D 

PROFESSOR JAMES BARR AMES, Massachusetts: The lan- 
guage of this section is rather vague in this clause: "appertaining 
to the subject matter covered by this act." Usually, the provision 
is that all acts inconsistent with a particular act are to be repealed. 
If that is the meaning here, I think it would be better to say so. 

WALTER GEORGE SMITH, Pennsylvania: I accept that amend- 
ment. 

The VICE-PRESIDENT: Tli(» words ^'appertaining to the subject 
matter covered by" will be stricken out, and the words "inconsistent 
with" inserted. 

There being no objection the Secretary proceeded to call the roll 
of the States, and reported 19 States voting aye, and no State no; 
whereupon the Chair declared the section adopted. 

WALTER GEORGE SMITR, Pennsylvania: Before making the 
nec(»ssary general motion, I give way to the del(»gate from Missouri, 
who has a special motion. 

VICE CnANCELLOR EMERY, New Jersey: I rise to a point of 
order; I think the motion ought to be referred to the Committee on 
Resolutions. 

PERCY WERNER, Missouri: The situation is this, that almost in 
the form in which I now offer the motion I offered it to the Com- 
mittee on Resolutions, and they courteously offered me a hearing, 
and then rejected it, for reasons which are not entirely satisfactory 
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to myself, and for reasons which I deemed so very important, I have 
felt it incumbent upon myself to present the question on the floor 
of the Congress. 

The VICE-PRESIDENT: Xhe Chair would like to ask whether 
that report comes from the Committee? 

WALTER GEORGE SMITH, Pennsylvania: The Committee made 
no report upon this subject, but let me make the report now. On 
behalf of the Committee on Resolutions, I desire to make this "in- 
terlocutory" report, that at a meeting of the Committee held yes- 
terday evening Mr. Werner, of St. Louis, presented to us for our con- 
sideration as an additional section to this act the words that he has 
just read, and he presented his views at some length. After he had 
done so, the Committee considered them, and, by a unanimous vote, 
rejected them. I now report to that effect to this body. 

The VICE-PRESIDENT: For the enlightenment of the Congress, 
will the Chairman state the reasons. 

WALTER GEORGE SMITH, Pennsylvania: Unless the reasons 
are specially called for, I think it is better not to state them. 

CHARLES F. LIBBY, Maine: I now move that the report of the 
Committee on Resolutions be accepted. 
Motion seconded. 

PERCY WERNER, Missouri: Will this dispose of my motion to 
adopt the additional section? 

The VICE-PRESIDENT: The Chair is obliged to rule that the 
question before the House ^t the present juncture is the motion of 
the gentleman from Maine on the adoption of the report just made 
by the Chairman of the Committee on Resolutions. 

PERCY WERNER, Missouri: I desire to be entirely courteous 
and of course regular, and the opportunity thus furnished me 
answers all my purpose. I feel like congratulating the Assemblage 
on the very happy termination of its labors. I feel we have gone far 
towards establishing uniformity in the matters of divorce legislation. 
One of the strong reasons for calling this Congress was that we 
might diminish the divorce evil. I for one believe that the divorce 
evil depends more upon the administration than the form of legisla- 
tion, and that the administration of our laws depends upon the 
healthy pubMc sentiment which is behind our laws. Now, I desire to 
call to the attention of the Congress that divorce grows almost ex- 
clusively out of acts of the delinquent party to the marriage con- 
tract, which are either crimes or misdemeanors. In order to reduce 
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the divorce evil, therefore, if those crimes and misdemeanors were 
followed by merited and legitimate prosecution, more would be done 
towards stamping out the divorce evil than by any amount of legis- 
lation. The section should be adopted for three reasons; first, if a 
party plaintiff entering the court with 'a petition for divorce realized 
that it might be but the beginning of an ultimate criminal prose- 
cution, the matter of bringing a divorce proceeding would be given 
very much more weighty consideration than now, where parties 
imagining themselves aggrieved or wronged run too hastily to the 
divorce <;ourts. In the second place, it is well known to all active 
practitioners that, despite legislative provisions, there is almost 
always more or less collusion, because where a plaintiff actively 
desires a divorce the defendant, in almost all instances, concedes 
it actively or passively; but if the defendant realizes that a decree 
for a divorce based upon a given charge would involve him in the 
conviction of a crime or misdemeanor, it at once cuts out all chances 
of collusion, because you cannot imagine that two parties will col- 
lude together to give one of them a jail sentence. Finally, the 
character of crimes and misdemeanors that we have to deal with here 
is the most contemptible and despicable of which mankind is capable, 
because they are not only a violation of our criminal laws, but viola- 
tions that are committed in the secrecy and privacy of homes by 
cowards, and a violation against vows registered to honor and pro- 
tect the party against whom the offense is committed. You will 
all bear me out that in the history of divorce cases in this country 
it has been precisely that class of contemptible crimes and misde- 
meanors in which the guilty parties have gone absolutely scot-free. 
Now, I admit that at present all judges who try these cases have the 
discretion of referring these matters to their prosecuting attorneys; 
but I ask you when is it ever done? Where have vou ever heard of 
divorce proceedings followed up with the proper criminal pro- 
ceeding? And the object of this is, instead of leaving it discretion- 
ary with the trial judge, to make it obligatory, namely, to impose it 
upon him as a duty; and I believe that if the various State Tiegisla- 
tures enacted this, and if the attention of the public is once called 
to this, hen»after this class of criminals will not go, as they are 
now permitted to go, un whipped of justice. 

CHARLES F. LIBBY, Maine: This matter has been twice before 
the Committee on Resolutions... It has been very carefully consid- 
ered, and the unanimous judgment of the gentlemen constituting 
that Committee was that this would not be a wise feature of a uni- 
form statute on divorce. The gentleman who offers it lays great 
stress on the fact that f(»lons would not go unwhipped of justice 
if this addition were made. Having been a prosecuting officer my- 
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self, having had some large experience in early life with this class, 
as well as other criminaal offenses, I cannot share the gentleman's 
views as to the effect it would have either upon the administration ^ 
of divorce courts or the results to be obtained in criminal courts. 
In effect he asks that everv woman who seeks to be*relieved from 
permanent union with an unworthy partner shall be obliged to 
stamp the father of her children as a felon in the criminal courts of 
the State, wherever she may apply. 

PERCY WERNER, Missouri: Only for the reason that I believe 
the interests of society transcend the interests of the unfortunate 
applicant. 

JOHN C. RICHBERG, Illinois: And prevents the children from 
having support and the wife from being supported. 

CHARLES F. LIBBY, Maine: In effect, this undertakes not only 
to do away with all judicial discretion, but to make a rule absolute 
and compulsory that under no conditions shall the wife have relief 
unless punishment in the criminal courts shall follow against the 
offending party to the matrimonial alliance. Now I do not believe 
from any point of view that is wise. I do not believe that it would 
be wise for the legislature to undertake to say to every prosecuting 
officer, "You shall prosecute publicly every offense against good 
morals of this character which may be brought to your attention." 
I believe more harm is done to the public by furnishing through the • 
newspapers the disgusting details of many of these sexual offenses 
than in almost any other way. I believe that there is a prurient 
curiosity in the community to get at such things, which instead of 
being encouraged ought to be discouraged. And I believe that the 
effect of this act would not be to purify public morals, but to drive 
people to find some other cause of divorce than that which renders 
it necessary to brand the father as a criminal before the law. This 
does not attempt any excuse for these offenses; it is not put upon 
that ground; but it is that we must look upon legislation as a prac- 
tical matter, dealing in the best way possible with the interest of 
the public, as well as the private interests that are involved in these 
divorce proceedings; and, looking at it from every point of view, I 
cannot see how anybody who has experience in thea(» matters could 
sustain such a provision of the law. 

FRANCIS TRACY TOBIN, New Mexico: I desire to ask informa- 
tion; 1 understand that the State of New York has no statute against 
adultry, that is, no statute making adultry a criminal offense. 

CHARLES THADDEUS TERRY, New York : That is so. 
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The VICE-PRESIDENT: The question before the Congress is on 
the adoption of the report of the Committee. Shall the report of 
the Committee be adopted? 

The question being upon th(» adoption of the rei>ort of tl^e Com- 
mittee, it was* carried. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of the proposed uniform statute relating to the annulment of 
marriage and divorce, which has been considered section by section 
and approved section by section. 

Duly seconded. 

PERCY WERNER, Missouri: I move the amendment of section 
3, paragraph d, by changing the word **and'^ in the third line thereof 
to "or." 

WALTER GEORGE SMITH, Pennsylvania: I accept the amend- 
ment. 

The VICE-PRESIDENT: The Chair understands the motion to 
be to make paragraph d in section 3 correspond with paragraph d 
in section 4. 

WALTER GEORGE SMITH, Pennsvlvania: I ask unanimous con- 
sent that that be permitted. 

CHARLES THADDEUS TERRY, New York: I do not like to 
have this question brought up again, and I refuse to give unanimous 
consent. 

The VICE-PRESIDENT: The question before the House is, Sha^l 
the motion of the gentleman from Missouri prevail? 

The question being as stated by the Chair, it was carried. 

REV. DR. HENRY COLLIN MINTON, New Jersey : I should like 
to suggest, as a mere matter of form, that in paragraph d, section 
3 and section 4, the word ^*to'' be inserted between "or" and "render." 

The VICE-PRESIDENT: If (here is no objection, the change may 
b(? made, and as I hear no objection, the roll will now be called on 
the qu(»stiou on the adoption of the statute as a whole. 

MRS. RACHEL SIEGEL, Utah: May I just say a word? I should 
like to make a motion to amend section 19. This Congress is meeting 
for the purpose of trying to abolish, to a certain extent, the divorce 
evil. I think we can only do that and help the cause by preventing 
remarriage, so that I would like to ask the advice of the lawyers 
here whether I am doing it in a proper way. I want to offer a sec- 
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tion to this effect: The court shall have the power to restrain the 
remarriage of either party for a limited period after the granting 
of the divorce. 

WALTER GEORGE SMITH, Pennsylvania: If I understand the 
delegate from Utah, she means that the courts should have power 
to lay an inhibition upon the marriage or remarriage of the divorced 
parties? 

MRS. RACHEL SIEGEL, Utah: Not that, only for a limited time, 
a i)eriod of two years. 

WALTER GEORGE SMITH, Pennsylvania: That is covered, at 
least I think it is, by the act. The evil is sought to be covered by the 
provision for a decree nisi^ and the interval elapsing between the 
decree upon the merits, which we call here for convenience decree 
nm, and the final decree. The proposed statute fixes that at a 
period of one year, and, in the judgment of the' Committee, that was 
considered long enough to prevent the scandal of hasty remarriage, 
and to provide for a possible reconciliation. 

The VICE-PRESIDENT: During that period of course a remar- 
riage cannot take place. 

MRS. RACHEL SIEGEL, Utah: I would like it a longer period, 
if possible. 

C. LA RUE MUNSON, Pennsylvania: fiefore roll call, I desire to 
make a suggestion. I appreciate the views, for example, of the dele- 
gate from New York that his State recognizes but one cause for 
divorce, and therefore I assume, as has been his vote heretofore, that 
he will not join us in a vote to adopt the statute as a whole. Jjet me 
suggest this thought: Here is a statute, which, outside of the ques- 
tion of causes, in other material points has practically the unani- 
mous consent of the States. If, therefore, when we bring this sta- 
tute to our various Ix'gislatures, we may say that it had, as a whole, 
the consent of the delegates from the east, we go a long way towards 
its adoption in the various States. I desire to move that the note 
which is appended on top of page 5 be printed with the act. This 
not(^, as you will observe, says that "Each State is at liberty to re- 
duce or increase the same as its citizens may deem advisable." With 
that note as a part of the statute, it would seem to me, with all defer- 
ence to our friend from New York, that he might conscientiously join 
us in a Vote adopting the statute as a whole, and thereby expediting 
its adoption by the States of the Union. 

Duly seconded. 
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The VICE-PRESIDENT: Tlu* motion before the House is to adopt 
the following note to be printed with the statute: 

"Note— The foregroingr causes for divorce a vinculo^ arc, in txtemo^ the causes 
suggested by Par. 'B' of Resolution 6, adopted by the Congress on Uniform 
Divorce Laws, February 19-22, 1906, as being In fact recognized by a large 
number of the states of the Union, but each state is at liberty to reduce or 
increase the same as its citizens may deem advisable." 

VICE CHANCELLOR EMERY, New Jersey: With reference to 
the question as to the status of the different States on this final 
vote, my understanding of the situtaion is not exactly the same as 
that of the Chairman of the Pennsylvania delegation. For instance, 
in reference to the particular section which relates to the matter 
of hearings; that was a matter in which considerations relating 
siK^cially to the State of New Jersey seemed to make it altogether 
inapplicable, and when the question came up on that pfirticular 
section New Jersey's vote was cast against it. That shows the views 
of the State of New Jersey as to that particular matter. But I 
recognize that as to most of the States, perhaps all except our own 
State with its peculiar practice, it is a proper provision. Now, I do 
not think we would, as members of the State of New Jersey, hesi- 
tate to give our vote for the whole act as now passed, and I do not 
see why it should be considered as nc^cessary that any delegate from 
the State oi New York, or any other State, having cast the vote 
that is recorded for or against any particular propostion when that 
was the subject of consideration, should say they cannot vote for 
the act as a whole, while this particular section relating to the juris- 
diction was the work almost altogether or principally of the dele- 
gate from the State of New Y'^ork. The mere fact that members 
from one State voted against the adoption of a particular amend- 
ment does not at all stand in the way of their voting for the whole 
act as the best uniform act that can be suggested to present even to 
their own State. In presenting this by way of draft, or address or 
statement to the different Legislatures, something of that kind 
might well apx>ear; but in our formal act I think it ought to be 
passed clean and clear just as it is. 

TALCK)TT H. RUSSELL, ronn<»cticut: I want to rise to a point 
of conscience. I have voted no on a gr<*at many of these* provisions, 
some of the minor provisions, which I do not think on the whole 
would be wise to recommend the ado])tion of to the State of Con- 
necticut, but there are some minor portions of this act I could recom- 
mend. Now, that does not prevent my voting for the adoption of the 
act as a whole as a good uniform act in general; and I do not under- 
stand that that vote pledges me to advocate in Connecticut every 
provision of this act. 

C. LA RUE iMUNSON, Pennsylvania : I withdraw my motion. 
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F. H. BUSBEE, North Carolina: I give notke that after the pas- 
sage of the act I will move that the Committee on Resolutions be 
requested to prepare a short statement of the causes and of the 
results of the act. 

FRANCIS TRACY TOBIN, New Mexico: I would state, in voting 
on this question, that the Territory of New Mexico is in favor of the 
law just as it has been passed by this Congress, and that the Gov- 
ernor of that State has written me that he will press it before the 
next session of the Legislature, and will do everything in his power 
to have this law which we are now about to pass passed at the next 
session of the* Legislature of the Territory of New Mexico. I sub- 
mitted to him a copy of this act, and he approved it, and has so 
written me. 

The VICE-PRESIDENT: The question now is upon the passage 
of the statute as a whole. The Secretary will call the roll of the 
States. 

The Secretary proceeded to call the roll of the States, and when 
New York was reached Mr. Terry said: 

**May I be indulged for a word. I appreciate very much the efforts 
of my friend from Pennsylvania to aid me in the discharge of a very 
embarrassing duty. No one appreciates probably more than I do 
the ability, the untiring energy, and the wisdom displayed by his 
Excellency, the Governor of this Commonwealth, and the Commis- 
sioners from Pennsylvania and the Committee on Resolutions. Per- 
haps I ought to say this word of explanation: In voting upon the 
separate paragraphs I have considered that one was voting, not 
only with reference to the substance of the provision, but voting as 
determined to use his best efforts to see that the code passed by 
this Congress should have the sanction of his Legislature. That I 
have deemed to be the substance of what was conveyed by a vote. 
Perhaps I have been mistaken in that, but I say that in explanation 
of some of the views which I have been obliged to take with refer- 
ence to some of these provisions. Now, Mr. Chairman, on this ques- 
tion New York is not going to vote; and she is not going to vote 
for this reason: My colleague of the* New York State delegation was 
a member of the Committee on Resolutions, which has presented to 
chis Congress the act which has now been passed section by section, 
and I take to myself the privilege which was accorded the Bishop 
the other day of recognizing here the views of my colleague, and with 
the indulgence of the Congress I shall take the attitude of saying 
that New York, being divided in its vote, cannot vote upon this 
question." 

The VICE-PRESIDENT: The State of New York does not vote; 

* 

proceed. 
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PRESIDENT WARREN, South Dakota: I may be allowed to say 
tbat I vote aye heartily, but with the reservation that if it does not 
seem practical to urge all of the provisions, we shall be i>rivileged 
in South Dakota to urge what is possible, on the principle that half 
a loaf is better than no bread. 

The poll call being completed, the Secretary announced 18 States 
voting aye (New York not voting), and no State no; whereupon the 
Chair declared the statute as a whole adopted unanimously. 

TALCOTT H. RUSSELL, Connecticut: I offer the following reso- 
lutions: 

Resolved, That the Committee on Resolutions be continued with 
instructions to prepare a statement, to acc*ompany the act, explana- 
tory of its provisions and the reasons for its adoption, and to take 
such measures as may seem to the Committee expedient to promote 
the adoption of the act by the several States, Territories and District 
of Columbia. 

Duly seconded. 

REV. A. J. D. HAUPT, Minnesota: 1 would like to ask if it is 
necessary to make a provision for sending copies of this to the 
several delegates. 

JOHN C. RICHHERCi, Illinois: That will be done. 
The question being upon the resolution offered by the gentleman 
from Connecticut, it was unanimously carried. 

WALTER GEORGE SMITH, Pennsylvania: I yielded to my friend 
from Connecticut, but really, as Chairman of the Committee on Reso- 
lutions, I had the precedence, because there are three other acts 
recommended by the Committee that require attention, and one act 
with a negative recommendation. With the permission of the Chair 
and the Congress, I will see if we cannot dispose of the negative 
recommendation before we take up the other acts which may ]>er- 
haps provoke debate. On page 223 of the proceedings in Washing- 
ton, Mr. Eaton, of Rhode Island, reciuested the privilege to distribute 
copies of a uniform law relative to family desertion, and Mr. Hart, 
of Ijouisiana, moved that the bill be referred to the Committee on 
Resolutions. The Committee on Resolutions has considered this 
matter, and instructs me to report negatively ui>on that act, and I 
would ask action upon that report. 

JOHN C. RICHBERG, Illinois: I move that the report of the 
Committee be adopted. 
Duly seconded, and agreed to. 

WALTER GEORGE SMITH, Pennsvlvania: The Committee on 
Resolutions were instructed to prepare a uniform bill providing for 
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the return of statistics relating to divorce proceedings, and it has 
reported a bill which is in accordance with the requirements of the 
United States Government in collecting its statistics under a recent 
law i>assed at the request of the President of the United States. Our 
bill is only suggestive, of course. If any State feels it should add to 
or change the form, there is nothing imperative about this. The 
action of the Congress would simply be an approval of the matter 
and calling it to the attention of the various States. 

F. H. BUSBEE, North Carolina: May I ask the Chairman a single 
question? Will it not be possible to get statistics as to the color of 
the parties? 

WALTER GEORGE SMITH, Pennsylvania: I will add that, at the 
proper place the word **color'' will be inserted. 
The proposed act is as follows: 

AN ACT 

Providing for return of statistics relating to divorce proceedings. 
Section 1. Be it enacted, &c., That the clerk of every court having 
jurisdiction of divorce proceedings shall, on or before the first day 
of February in each year, make return to the Secretary of the State 
Board of Health (or other designated State official), upon suitable 
blank forms, to be provided by the State, of each suit for annulment 
of marriage or divorce brought or acted upon in said court during 
the preceding calendar year, specifying in regard to each case: 

1. The record number. 

2. Full names of plaintiff and defendant. 

3. Age of each. 

4. Occupation of each. 

5. Color. 

(>. I)at(» of marriage. 

7. Place of marriage. 

8. Date of separation. 

9. Date of filing the libel (or bill). 

10. The alleged cause or causes for annulment or divorce. 

11. Whether intemperance was a direct or indirect cause. 

12. Kind of relief prayed for. 

13. Residence of each at time of suit brought. 

14. Manner of service of summons (or subpoena.) 

15. Whether the suit was contested or not. 

16. Date of decree. 

17. Nature of decree. 

18. Final disposition of case. " i 
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19. Whether alimony was asked — and granted. 

20. Numb(»r of children by the marriage. 

21. Number of children affect(*d by the decree. 

22. If cross bill was filed, a similar return relating thereto. 

For such returns each clerk shall receive the following fees (each 
State to fix its own fees), and upon neglect or refusal to make such 
returns, such clerk shall, for each such neglect or refusal, forfeit 
and pay the sum of f U)0, for the use of the proper county. 

And the Secretary of the Htate Board of Health (or other desig- 
nated Slate ofticial) shall annually prepare, from said returns, ab- 
stracts and tabular statements of the facts relative to divorce in 
each county, and embody them, with the necessary analysis, in his 
annual report to the State. 

ADOLPH SLUM AN, Michigan: I would like to inquire whether 
No. 18 **Final disposition of the case" gives sufficient information? 

WALTER GEORGE SMITH, Pennsylvania: *'Final di8i>osition of 
the case," the Chairman assumes, would include an abstract of the 
final decree entered in the case, which would include the care and 
custody of the children, of course. 

REV. DR. SAMUEL W. DIKE, Massachusetts: The statement 
ought to be made that it is not quite correct to say that the items 
21 and 22 are the recommendation of the United States Government. 
The Census Office, which is now^ engaged in collecting the statistics, 
requested the Hon. Carroll D. Wright, who had to do with the col- 
lection of statistics in 1889, to prepare a list of topics, and Mr. 
Wright consulted me, and we went over it together, and he named 
a great many of these, but named them with the idea that we could 
not get the information except in very few counties in the country 
on certain points; for instance, the occupation. There is no source 
of information on occupation, because the libel in divorce does not 
retjuire it. The ag(»nts iu Boston told me that they were getting 
information only on- a certain number of points, about ten points 
coven'd in the investigation of 1889, and th(»se h«ve been added with 
the hope of g(»tting something more. 

The VICE-PRESIDENT: The Chair would inquire whether all 
those ten points are in this act? 

REV. DR. SAMUEL W. DIKE. Massachusetts: Yes; the ten 
points are in this act. 

The VICE PRESIDENT: If so, the rest may be deemed as surplus- 
age. 
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REV. DR. SAMUEL VV. DIKE, Massaehusetts: But I think it 
would be a great mistake to ask the States to include all these in 
the act. Some twenty years ago, when the present basis of statis- 
tics in Massachusetts was made the subject of law we put into the 
bill as then prepared, a number of data, and the clerks of the courts 
came down to the Legislature and said, **You are laying upon us a 
great deal of work, and we have no means of ascertaining some of 
these facts," so we cut down the points to those given in the bill as 
it stands to-day. The papers in the case give the clerks of the court 
every possible data from which to make up their returns. I do not 
think you will get a gn^at deal of attention to this in any I^egislature 
unless you put in the section somewhere a requirement that such 
and such a fact shall be 8tat<Hl in the libel as the condition sine qua 
non, and in that case you will have the data. Then it will be pos- 
sible to get the returns. We make a great mistake in matters of 
statistics when we ask for too many things, and we do not need to 
ask for all these 22 subjects that are mentioned in this bill. 

The VICE-PRESIDENT: Th(^ Chair would ask if the gentleman 
has any motion to make. 

REV. DR. SAMUEL W. DIKE, Massachusetts: I have no motion 
to make at this time, but I merely wish to suggest to the Congress 
whether it will be wise to recjuire information on all these points. 

WALTER GEORGE SMITH, Pennsylvania: The gentleman who 
has just taken his seat is such a well recognized authority on this 
subject, and he has tak(»n so little of the time of this Congress that 
we must not show impatience even if we are hastening to a close. 
I will just say to him for his satisfaction that our hearts are with 
him, but that the subject of what the libel shall contain must be 
decided by each State in the code* of procedure that it will adopt. 
Perhaps he did not understand me accurately, or perhaps this state- 
ment I have in my hand Ts not just what I thought it was. It says, 
"Department of Commerce and I^abor Burc^au of the Census," and un- 
der the h(»ading Divorce fall 18 (juestions that are required to be an- 
swered. Now this act is merely suggestive, and when it gets before 
the Committee to which it will be committed by the various I^gis- 
Ifltures, probably the judiciary committee of each house, they will 
take it as an ancillary act to the proposed statute that we have just 
recommended, and will put it in shape in accordance with the re- 
quirements of the State. The main thing now for us is to make a 
suggestive act on the subject of statistics, and I hope that explana- 
tion will meet all thatmiy friend desires. 

10 
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The Secretary then proceeded to call the roll of the States, and 
reported 17 States voting aye, and no State voting no; whereupon 
the Chair declared the act adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now move the adop- 
tion of the act providing for the return of marriage statistics, and 
all that I have said in explanation to the delegate from Massachu- 
setts applies also to this act. Of course this act is to be moulded so 
as to meet the condition of the States that have no marriage license 
law. 

After informal suggestions, the act T^as reported in the following 
form: 

AN ACT 

Providing for return of marriage statistics. 

Section 1. Be it enacted, &c.. That the Marriage License Clerk (or 
other designated ofTicial) of each county, on or before the first day of 
February of each year, shall return to the Secretary of the State 
Board of Health (or other designated State official), upon suitable 
blank forms, to be provided* by the State, an abridged statement 
of all marriage licenses issued by hira during the preceding calendar 
year, specifying in each case — 

1. Record number and date of the license. 

2. Full names of the husband and wife. 

3. The color of each party. 

4. The age of each party. 

5. The occupation of each party. 

6. Date of marriage. 

7. Place of marriage. 

8. By whom the ceremony was [)erformed. 

9. Number of former marriages or divorces. ' 

10. Names of parents or guardians where either party is under age. 

11. Residence of parties. 

For such returns each clerk shall receive the following fees (each 
State to fix its own fees), and upon neglect or refuel to make such 
returns, such clerk shall, for each such neglect or refusal, forfeit 
and pay the sum of |100 for the use of the proper county. 

And the Secretary of the State Board of Health (or other desig- 
nated State official) shall annually prepare, from said returns, ab- 
stracts and tabular statements of the faets relating to marriage in 
each county, and embody them, with the necessary analysis, in his 
annual report to the State.'' 
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Duly seconded, and the roll of the States having been called, the 
Secretary reported 19 States voting aye, and no State no; whereupon 
the Chair declared the act adopted. 

WALTER GEORGE SMITH, Pennsylvania: I now present, on 
behalf of the Committee, the last act, to which we invite your atten- 
tion and move its adoption. But in fairness to a distinguished gen- 
tleman, who is a member of the Committee, who was not present 
at its deliberations and who is not here now, I feel bound to raise 
the objection that he raised to rae; and that was that this was adding 
a criminal statute, and he had some doubts as to its constitutional- 
ity; his argument being that it was an obviously legitimate thing for 
an officer of the court to practice his profession and to indicate to 
the public by signs, circulars or otherwise that that was his pro- 
fession, yet that might be interpreted as being a solicitation within 
the meaning of this act. He did not have time to elaborate his 
reasons, but those were suggested, and I feel that frankness re- 
(luires me to make that statement. It is a fact, however, that an 
act similar to this is on the statute books of a number of States. 

JOHN C. RICHBERG, Illinois: And has been upheld as consti- 
tutional. 

The motion to adopt the reported act was thereupon seconded, and 
the act read as follows: 

AN ACT 

Prohibiting solicitation in divorce cases, and prescribing penalties 

therefor. 

Section 1. Be it enacted, &c., That any attorney, or other p(»rson 
who shall, within this State, by advertisement, circular or other- 
wise, solicit any. case in divorce, or offer to procure or obtain, or to 
aid in procuring or obtaining divorces, or offer to engage or appear, 
or act as attorney, counsel or referee in any suit for divorce, either 
in this State or elsewhere, in any manner whatsoever, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be sen- 
tenced to pay a fine of not more than one thousand dollars, or be 
imprisoned for not more than one year, or both. 

TALCOTT H. RUSSELL, Connecticut: It seems to me that for the 
lirst time I find myself in opposition to the Committee. I think this 
legislation is too drastic. I think it makes an indelicacy a crime. 
As construed in souk* of the Staters, it migh.t be all right; but if the 
Committee or Commissioners from Connecticut present it, and it 
comes up to the judiciary committee of the Ix^gislature, it will be 
met with this suggestion — vou make it a crime where a man has 
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41 friend who wantn a divorce* to ^o and ask that iM^-son for iK»r- 
mission to brinp: that divorce suit. That is solicitation, but it is 
not criminal, and it is not improper. It seems to me, with all due 
r(»si)ect, it is in the nature* of doctrinaire legislation. I do not like 
to present an act to our Lc^j^islature that will apjmrently bear a 
construction so absurd as that. 

JOHN C. KIOHHEKG, Illinois: liet me ask the jrentleman to ex- 
plain; does he think that any court would construe the example cited 
as solicitation under this act? 

TALCOTT II. RUSSELL (Connecticut: I do not know what the 
court would do; but I know that fairly understood that is solicita- 
tion, if you have a friend or relative that wants a divorce, and you 
ask his p<*rmission to bring that case. In terms, that is solicitation. 
Now the court might say, *^It is too absurd a conclusion for any 
reasonable man to think the Legislature possibly meant that." But 
the plain import of the language of the proposed act just means that, 
and you ought not to be in a position where you must rely upon a 
court by construction to remove that, or to construe it as meaning 
something else. You had better have your statute in such language 
that it can be enforced. Better use plain language, and say what you 
mean. 

PERCY AVERNER, Missouri: I think that there is a loud demand 
for somc^thing of this sort. I also think that the ofifense borders 
so clos(»ly on what tin* common law denominates common barratry 
that the chancers are the* constitutionality of this act would be up- 
held, although I confess it may be near th(^ border line. For that 
reason, I am in favor of iho act. ^ 

The S(»cretary then procc^edeni to call the roll, and, when Maine 
was reach(»d, Mr. Libby said: 

**I was a member of the Committee, and I shall vote to sustain 
the act, but I doubt som(^what its wisdom.'' 

ADOLl'II SLOMAN, Michigan: I prefer not to vote. 

VI(^E-CHAN(T.1.U)R EMERY, New JcMsev: I think this Ian- 

» 

guage is too drastic. If 1, as a nu^mber of the* (^ommittee, agreed 
on this, you will have <o say it was not in a lucid interval. This 
has to be changed. It says, **If h(» offcM* toc^ngage or appi»ar or act 
as couns(*l.'' There is a large class of cases in which application is 
niad<» to the Chancellor or Vic(»-Chancellor for counsel, b(»cause the 
peoph* are obliged to sue* in forma paup(M'is, and to say that a young 
man who should sav (o tfie court.'' ^*If there are anv eases in which 
you are obliged to assign counsel, I offer to appear; I would like to 
get a little practice in this kind of cases," I do not know but that 
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might get him into troiibh^ I am afraid the language of the statute 
is a little too broad. I think the idea is right^ but I must confess 
these terms are too broad; I fear the act is too fine in that form. 
New Jersey votes no. 

REV. CAROLINE BARTLETT CRANE, Michigan: I rise to a 
question of information. Is the drafting of this act in response to 
anything that was contemplated in the resolutions passed at Wash- 
ington? 

WALTER GEORGE SMITH, Pennsylvania? No. 

REV. CAROLINE BARTLETT CRANE, Michigan: It would occur 
to me that we should follow our instructions, and we may well 
desist from forming a penal code; 

TALCOTT H. RUSSELL, Connecticut: I rise to a point of order; 
the motion to adopt this act is out of order, as not being within the 
terms of the appointment of the Committee. 

JOHN C. RICHBERG, Illinois: I rise to another i>oint of order, 
that the gentleman is out of order because he is interrupting the roll 
call. 

The VICE-PRESIDENT: The Chair rules that point of order is 
taken too late. 

TALCOTT H. RUSSELL, Connecticut: Permit me to say a word 
now: Does this Committee want to send out to the world, and to 
all the States, an act of this sort by a bare majority, and one which 
many memb(»rs of the Committee, and some of the most eminent 
members, say is an improiKT act? Do you not give it a black eye at 
the very start? 

WALTER GEORGE SMITH, IN^nnsylvania: As Chairman of the 
Committee on Resolutions, I ask unanimous consent to withdraw the 
proposed statute. 

PRESIDENT WARREN, South Dakota: I would be glad to have 
the Vice-Chancellor put an act of this sort in proper shaiH\ 

WALTER GEORGE SMITH, Pennsylvania: There will be no 
trouble about it, because attention has been drawn to the subj(»ct, 
and each I^^gislature will pass an act improving or reforming its 
proc(Hlure on this subject, so that there will really be no difficulty 
about the matter. No harm will be done by withdrawing the act 
now, and some harm might be done* by sending it out in view of the 
doubts that have b(»(»n expr(»ssed, or by d(»feating it and giving the 
impression to th(^ public at large that w(» are not in favor of legis- 
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lation of this sort so far as the same were practicable. Therefore, 
if there be no objection, I will withdraw the act on the part of the 
Committee. 

The VICE-PRESIDENT: The Chair hearing no objections under- 
stands that the act is withdrawn, and the action taken is negatived. 

WALTER GEORGE .SMITFI, Pennsylvania: There is no further 
work emanating from the Committee on Resolutions remaining to 
be considered by the Congress, but that there may be no doubt at 
all as to whether the Committee's work has been finished; there are 
some small matters of detail which I hope the Congress will be 
willing to leave to those charged wi(h the duty of making the final 
draft of this act, to use such discretion as they may have with regard 
to its division into articles and titles, following always, however, the 
text of the sections. 

The VICE-PRESIDENT: The Chair understood that there was a 
resolution of that kind to be offered. 

WALTER GEORGE SMITH, Pennsylvania: I think a statement 
to that effect has been made, and it was so understood, but I simply 
want to get it on the record, that so far as the arrangement of this 
act is concerned, the Conmiittee on Resolutions, in finally sending it 
to the Governors of the States in print, should have discretion to 
take such action as in tlunr judgment seems wise with regard to 
chapters or titles of the sections, not the subject matter. My im- 
pression is that the act will go out as sections 1, 2, 3, 4 and so on, 
to the very end, without any subtitles; but I cannot say that with 
any degree of certainly. We must adopt some one form, and it will 
be different from the form in a number of the Slates. The States 
will probably divide the act in accordance with the custom there pre- 
vailing. I do not make any motion; I simply state that is what the 
Committee will do, unless this Congress makes objection now\ 

The VICE PRESIDENT: It mav be so understood, but the Chair 
w^ould inquire whether, w^hen the act is put in its final form, it 
will go to the Governors through the delegates of each State, or 
direct from this Committee on Resolutions 

WALTER GEORGE SMITH, Pennsylvania: Both. 

TALCOTT H. RUSSELL, Connecticut: It seems to me it ought to 
go from the Committee, and by the Committee be submitted to the 
Governors. The Commissioners from the* various States would prob- 
ably report this action to their respective Governors, but if you send 
an unauthorized circular or pamphlet, they naturally will not pay 
any attention to it unless it is submitted through the proper Com- 
missioners. 
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WALTER GEORGE SMITH, PenDsylvania: The Committee will 
ask the GommisBioners of the States to report this to their Gov- 
ernors; but in some instances the Commissioners have not attended 
with great regularity the sessions of this Congress, and they might 
not be impressed with the importance of the matter, and therefore 
if the delegate from Connecticut would feel that it was no violation 
of etiquette, we would send the act to him with the request that he 
present our statement and our act to his Governor and Legislature. 

TALCOTT H. RUSSELL, Connecticut: I withdraw the suggestion. 

The SECRETARY: I would call attention to the fact that, in addi- 
tion to the names of the delegates from each State we also have on 
the roll the name of the Governor of each State; and in sending any 
printed matter to a delegate we have always sent the same printed 
matter to the Governor of the State, simply with a view of keeping 
him informed. In Pennsylvania, the delegates include the Governor, 
who was made a delegate by the Act of Assembly under which this 
Congress, I may say, had its birth, because it was the authorization 
given by that act to the Governor of Pennsylvania to invite the Gov- 
ernors of other States that called this body into being. Now, we 
have always felt that any Governor who would appear with his dele- 
gates would be a properly accredited representative to this Congress, 
and we have always sent each Governor a copy of all printed matter. 

While I am on my feet, I would like to say to the delegates that 
we have here a number of copies of the proceedings at Washington, 
and any of the delegates desiring additional copies can have them 
furnished here. We will of course retain a number of these copies, 
so that they will be available in doing the work before the respective 
State legislatures; if they are needed by the Committees in each 
State they can be obtained on application so long as the edition lasts. 

In addition to that, I think without any resolution to that effect, 
it ought to be considered that each State delegation continues its 
existence, and is the immediate representative of the Congress in 
each State in furthering the work towards the adoption of this uni- 
form divorce law. 

CHARLES F. LIBBY, Maine: I would like to ask for information. 
How many copies of the act and the accompanying statement by 
the Committee on Resolutions are likely to be sent to each delega- 
tion for the purpose of distribution in the Legislature, or among the 
newspapers of the State? I think perhaps the Secretary could give 
us some information. 

The SECRETARY: I would state that we sent to each delegate 
three copies of the proceedings. Now, we did not send additional 
copies, because we thought possibly a number of copies would be 
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required for use at the meeting of the Congress; and I may also say 
that we are compelled to take into consideration the subject of ex- 
pense. As the delegates know, all expi*ns(»s of [irinting — I refer to 
that with some reluctance — all the expens(^s of printing and postage, 
and everything in connection with the work of the Congress, have 
thus far been paid out of the Pennsylvania appropriation; and we 
have to keep our eyes on the appropriation so that we do not have 
*an excess of expenditure over the amount appropriated. 1 may say 
we are on the safe side of the account, and we would like to hear 
from the d(»legates — in fact, if we could have a vote of the Congress 
as to the number of copies they would desire of the amended act 
and the proceedings of this session of the Congress, we would feel 
that so far as we are able to we would be guided by such vote. 

JOHN C. KICHHEUG, Illinois: I would like to suggest that, so 
far as the proceedings are concerned, they might be limited to 
ihree copies to each delegate, as that would seem to answer every 
purpose, but when it comes to the (jucstion of the statute of that of 
course we ought to have more copies, because we want to introduce 
it into the General Assembly, and we must have sufficient copies to 
do so. 

The SECRETARY: Am I right or wrong in saying that you would 
not require more than two copies for that purpose; because, after 
the act is introduced into the Legislature, would it not be printed 
and go before the appropriate Committee in the usual form? 

JOHN C. RICHBEKG, Illinois: That is just exactly what 1 wanted 
to suggest, that we would require two copies, and one to the Gov- 
ernor, and then we want to retain one or two copies in the office, and 
also possibly copies for the general law libraries and public libraries, 
historical societies; I think half a dozen copies to (»ach member would 
be about the proper number. 

CHARLES THADDET'S TERRY, New York: I move the follow- 
ing resolution: 

^*Whereas, His Excelh^ncy, Governor Pennypiicker, of Pennsyl- 
vania, has rendered a signal S(Tvice to all the [K^ople of the Com- 
monwealths which we r(»sp(Mtively rejiresc^nl, in planning and carry- 
ing to a successful conclusion the promulgation of a code designed 
to secure uniformity in the laws governing divorce*, and 

"Whereas, His Excellencv and the verv able Commissioners from 
the State of Pennsylvania have guided and aided the deliberations 
of this Divorce Congn^ss with untiring devotion, unremitting energy 
and the profoundest wisdom, and 
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"Whereas, The Committee on Resolutions has earned the genuine 
admiration and respect of the delegates to this Congress by its 
thorough and exhaustive labors, and its unquestioned ability, now 
therefore 

"Be it resolved by the Representatives of the various States here 
assembled, That our heartiest gratitude and our warmest congratu- 
lations be accorded His Excellency, Governor Pennypacker, the 
P^nnsvlvania Commissioners and the Committee on Resolutions." 

Duly seconded, and unanimously adopted. 

PRESIDENT WARREN, South Dakota: If I may be allowed a 
single question, is it in the thought of any here that the Congress 
will go on and attempt to accomplish anything in the field of mar- 
riage and license law? That point has been made with reference to 
foreign decrees that it was the scandal of being divorced in one place, 
and not in another; and it still is a scandal in this country that 
parties are married in one State, and not married in another; and 
it is still the scandal of indiscreet haste in entering into the marriage 
relation. The laws in many Stat(»s are utterly inadequate in regard 
to entrance into the bond of matrimony. 

WALTER GEORGE SMITH, Pennsylvania: I would remind- my 
friend that at the meeting in Washington the subject was con- 
sidered, and it was decided that a motion covering somewhat the 
thought of the member who preceded me, introduced by our friend. 
Rev. Dr. Minton, of New Jersey, was not germane to the work of 
the Congress, although we sympathize very strongly with the pur- 
pose in view. I think, if my memory serves me right, the subject 
was referred to a body entirely competent to deal with it, to wit, 
the Commission on Uniform State I^ws. The subject of uniform 
marriage laws would come properly before the Commission on Uni- 
form Laws. That is a permanent body constituted just as this is, 
by appointment of delegates of different States by the Governors of 
such States, but with added authority in all of them appointed by 
an act of the Ix^gislature. 

The VICE-PRESIDENT: The Chair would rule that the subject 
is out of order, much as he n^grets to do so; but the Chairman of 
the Committee on Resolutions has correctly expressed the situation; 
the feeling of the Congress was that that matter was beyond our 
power to enter into. 

REV. DR. SAMUEL W. DIKE, Massachusetts: I rise to ask the 
question, whether, when this Congress adjourns, we adjourn sine die, 
or adjourn to the call of the Pennsylvania delegation? 
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The VICE-PRESIDENT: The Chair would say that our work is 
accomplished; we have no right to continue any longer here, and 
when we adjourn to-day, we adjourn sine die. Before calling upon 
Bishop Doane to address us, 1 wish to add a woi^ in congratulation 
on the success of our work and the completion of our labors. We 
have served long and faithfully, and have now, after much work of 
which no trace appears on the part of the Committee on Besolutiona, 
reached the end of our labors, and 1 ask the Rev. Bishop Doane to 
address us. 

ADDRESS 

By Right Reverend William C. Doane, D. D., Bishop of Albany. 

It is very kind of you to offer me this opportunity. 1 confess this 
morning, just at the close of the session, I was extremely stirred 
and moved, if you desire, to make some definite and forcible state- 
ment with reference to a matter which I believe to be of the gravest 
importance, to which I am very much afraid there is all reason to 
believe there is a very great misapprehension, namely, the attitude 
of this Congress on the question of the causes for divorce either a 
vinculo or a mensa. You may have seen yourselves in the news- 
papers which reported the action of yesterday this is the one thing 
they took up; that the Conference had said that such and such were 
causes for divorce. AVhen we were in Washington, the one thing 
that impressed me most satisfactorily about the conclusion of the 
Congress was that in dealing with that question on causes they 
made that splendid saving clause, ^'The Congress desiring to see the 
number of caiis(»s reduced rather than increased, recommends that no 
additional causes should be recognized in any State; and in those 
States where causes are restricted, no change is called for." Yet 
this morning, my own State of New York, was called upon in a very 
positive and formal way to follow the example of the majority of 
other States increasing the number of causes for which divorce 
should be granted from the bonds of matrimony. 

I am more than satisfied, I am more than thankful for the strong, 
clear, conservative position that this Congress has taken in regard 
to the whole question of procedure, which, after all, is a thing which 
the lawyers and judges and the Bar and the Legislature are chiefly 
concerned with. But I do not want the members of this Conference 
to feel, and I want the i>eople of the United States of America to 
feel that we have got something else to reckon with besides lawyers 
and bars, judges and Legislatures on this great question of the 
legitimate and proper causes of divorce. The great Christian senti- 
ment if this country where it has the opportunity of voicing itself 
has spoken in tones which are increasing in distinctness and definite- 
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tiess and positiveness day by day. That great body of the church 
which we call the Eoman Catholic Church knows no divorce. The 
church in which 1 have the honor of being a minister recognizes only 
the one single point, which is the possible allusion in a question of 
the holy gospel according to St. Matthew as a cause for divorce from 
the bonds of matrimony. The Methodist Episcopal Church takes 
the same position that we do. The great Presbyterian Church, with 
is strong positive and conservative teaching, allows only two causes, 
adultery and desertion, and the desertion intensified by length of 
time and severity of condition. Therefore, 1 am perfectly clear that 
it will not do for a Conference that is to carry with it, as I believe, 
an enormous influence in the country, to run up against the strong 
and increasing Christian conviction of the churches and the Chris- 
tian society of the land. There are three great hopes to my mind 
about the clearing of the atmosphere in this disgraceful condition 
of things with which America has been disgraced within the last 
few years; one is the civil power, the other is the strong religious 
utterance of the churches, and the third is that to which after all we 
must look, 1 think, for the most important influence, namely, the 
Christian conviction of the Christian people uttering itself in what- 
evc^r way it may. So that I feel constrained simply to say this, since 
you give me the courtesy of the moment to say it in, that I sincerely 
hope that in the address which I understand the Committee is ex- 
pected to prepare and send out with this code, specific emphasis be 
laid upon two facts; first, that the causes specified for divorce in the 
section of this code either from the bonds of matrimony or from bed 
and board are merely put thviv because they are existing causes 
known to the Legislatures of different States; and, in the next place, 
to call special and emphatic attention to the fact that the Conference 
in Philadelphia agrees with the Conference in Washington, in urging 
that where there are few causes they shall not be increased, and 
where there are many, they should be n^duced in number. 

I am very grateful for the court(*sy of the moment's speech; I am 
sorry at this late hour to take up the time of the Conference by 
anv words of mine. 

C. LA RUE MUNSON, Pennsylvania: I move that this Congress 
do now adjourn sine die, with the Benediction by the Rt. Rev. Bishop 
Doane, of Albany. 

Duly seconded, and agreed to. 

BENEDICTION BY BISHOP DOANE. 

Under God's gracious mercy and prot(»ction we have come here. 
The Tvord bless you and keep you. The Lord make his face to shine 
upon you and be gracious unto you. The Lord lift up his counte- 
nance upon you and give you peace, both now and forevermore. 
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